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MEMORANDUM - \
TO: DEPUTY DIRECTOR STAT
OFFICE OF LEGISLATIVE LIAISON
CIA
FROM: PETER SULLIVAN?&
SUBJECT: PRE-PUBLICATION REVIEW
DATE: FEBRUARY 23, 19 84

As you know Senator Moynihan has been critical of the
overbreadth of the pre-publication review requirement in the
new standard non-disclosure agreement for persons with SCI
access. See his floor remarks on the Mathias-Eagleton
moratorium amendment (attached).l/As the Executive Branch
has expressed a willingness to reach some accomodation with
the critics, I thought it would be helpful if we had the
benefit of better understanding as to the evolution of the
agreement, how it and its predecessor have been or would be
interpreted and implemented, the need for the requirement,
and possible compromises.

1. How many holders of SCI clearances are there, at
what departments and components thereof, and agencies?
Please note which are members of the Intelligence Community
and which may be characterized as policymakers. If any
components or subcomponents may consist predominantly of

personnel engaged substantially full-time in intelligence

1/
T See p. S.14288 and following. See also statements of Senators
Durenberger (p. S.14293) and Huddleston (p. S.14294).
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work (e.g., OIPR at DOJ, perhaps G-2 and other intelligence
officers in the military), please try to note these as well.

2. When was the standard form SCI nondisclosure agreement
first established and when did it first include a prepublica-
tion review requirement? Please furnish copies of all forms
and their applicable dates of use which contained prepublica-
tion review requirements. (Note: We have a copy of Form 4193,
7-81, but were told there is a December 81 version too.)

Must CIA and NSA personnel sign this agreement in addition to
the respective égency secrecy agreements? Do any other com-
ponents of the Intelligence Community have a secrecy agreement
and which, if any, are more stringent than the standard form
SCI agreement?

3. Please give a nice lawyerly and plain English
explanation (not necessarily mutually exclusive, but if so
perceived, do two versions) of the prepublication review
requirements in the new SCI agreement and that of its
predecessors and where helpful compare with CIA's secrecy
agreement. Please parse the sentences and give illustrative
examples that are drawn from experience. Please include
comments on my own attempt which is contained in the attached
memo. You will note that my effort to secure reasonable
interpretations from Mr. Willard of the prepublication

review requirement were unsuccessful. I might add that

of your OGC was similarly unwilling to give any STAT
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comfort.

As the new SCI agreement is suspended til April 15 by
legislation and indefinitely by White House fiat announced last
week, the interpretation of Form 4193 becomes more important.
I understand that all SCI holders in the Executive Branch
signed this form. Correct? Have any signatories who left
government submitted material for review? Examples? Any
violations? What does paragraph 4 of Form 4193 mean? See
especially footnote 2 of my memo in which I suggest that there
is no requirement to submit if the former official proposes
to publish material which is not classified, which he does
not purport (or hold out) to be classified. This implies a
"rule of reason" -- thus, no filing requirement unless the
former official has reason to believe the material is classi-
fied or does not know whether or not it is classified.
Incidentally, why is this "purporting' business included?

I understand why it would make sense to cover the '"purports"

of current employees (i.e., assure conformity with policy), but
why cover former officials? Can former officials write about
NTM in an arms control article and not disclose anything
classified, but still purport that the material is classified?
How? Examples please. Suppose the former official does
"purport," but what he purports is not classified -- why the

need for review?
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4. Can you make a case that former policymakers have
disclosed SCI or any other classified information in books
and speeches? In this connection, I understand that CIA as
well as NSA made a classified submission at the recent Schroeder
Subcommittee hearing. (I understand that this deals with leaks
as well as compromises by attributed publications, but we are
jnterested in both.) Please furnish us a copy as well as any
other material you consider relevant.
5. After you compile the requested information, I would
like to discuss possible approaches to resolve the problems
that have been identified. You will note that Senator Moynihan's
remarks express concern about imposing a low threshold sub-
mission requirement on former policymakers, while noting that
such a requirement is reasonable for CIA, NSA and, perhaps,
other intelligence personnel. You might consider the possibility
Jof a standard form SCI agreement with a relatively high thresholdl/
L?";ontains or reason to believe contains classified information'')

for all SCI holders, coupled with a DCID that intelligence

1/ By '"relatively high threshold" I mean a submission re-
quirement trigger which would give the former offical some
latitude for determining whether the material he plans to
publish or disclose is classified -- e.g., material which the
former official knows or has reason to believe contains classi-
fied information.
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agencies shall adopt form agreements which contain a lower
threshold (e.g., modeled on CIA's). An alternative might be

a somewhat lower threshold (which would not inhibit expreséions
of opinions or discussion of unclassified information)

coupled with a fairly short time limit on the obligation

for former officials. Also former policymakers could be

encouraged to submit voluntarily.

Attachments
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Weshington, D.C. 20530
'

August 25, 1983

Materials Ccncerning Prepublication Review

-~

SCI Nondisclosure Agreement Form

Classified Information Nondisclosure Agreement Form
.DOJ Letters on Enforceability of Agreéments
DOJ Implementing Reguiations

Approved For Release 2008/12/02 : CIA-RDPQOBO‘I 370R000600800014-3



Approved For Release 2008/12/02 : CIA-RDP90B01370R000600800014-3
* SENSITIVE COMPARTMENTED INFORMATION NONDISCLOSURE AGREEMENT .

An Agreement Between ° | ' and the United States
(Name-Printed-or Typed)

1. Intending to be legally bound, I hereby accept the obligations
contained in this Agreement in consideration of my being granted
access to information known as Sensitive Compartmented Information
(SCI). I have been advised and am aware that SCI involves or
derives from intelligence sources or methods and is classified or
classifiable under the standards of Executive Order 12356 or under
other Executive order or statute. ‘I understand and accept that by
being granted access to SCI, special confidence and trust shall be
placed in me by the United States Government,

2. 1 hereby acknowledge that I have received a security indoctrination
concerning the nature and protection of SCI, including the procedures
to be followed in ascertaining whether other persons to whom I
contemplate disclosing this information have been approved for

access to it, and that I understand these procedures. I understand that
1 may be required to sign subsequent agreements as a condition of

being granted access to different categories of SCI. 1 further ‘
understand that all my obligations under this Agreement continue to
exist whether or not I am required to sign such subsequent agreements.

3. 1 have been advised and am aware that direct or indiréct unauthorized
disclosure, unauthorized retention, or negligent handling of SCI by
me could cause irreparable injury to the United States or could be
used to advantage by a foreign nation. I hereby agree that I will
never divulige such information unless I have officially verified .
that the recipient has been properly authorized by the United States
Government to receive it or I have been given prior written notice of
authorization from the United States Government Department or Agency .
(hereinafter Department or Agency) last granting me either a security

0 clearance or an SCI access approval that such disclosure is permitted.

4, 1 further understand that I am obligated to comply with laws and
regulations that prohibit the unauthorized disclosure of classified
information. As used in this Agreement, classified information is
information that is classified under the standards of E.O. 12356, or
under any other Executive order or statute that prohibits the
unauthorized disclosure of information in the interest of national \
security. ‘

SNOYULE W N - =W 00~ U & WN - WOONOAUDMBWN - WO WN -

5. In consideration of being granted access to SCI and of being

assigned or retained in a position of special confidence and trust

requiring access to SCI and other classified information, I hereby

agree to submit for security review by the Department or Agency

last granting me either a security clearance or an SCI access :

approval all materials, including works of fiction, that I contemplate
,disc]os?ng to any person not authorized to have such information,

NV WA -
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8 or that I have prepared for public disclosure, which contain or '

9 purport to contain: . . 4
10 (a) any SCI, any-description of activities that produce or

11 . relate to SCI, or any information derived from SCI;

12 (b) any classified information from intelligence reports

13 - or estimates; or - . '

14 (c) any information concerning intelligence activities,

15 sources or methods. B

&

16 I understand and agree that my obligation to submit such information
17 and materials for review applies during the course of my access to
18 SCI and at all times thereafter.. However, I am not required to
19 submit for review any such materials that exclusively contain
20 information lawfully obtained by me at a time when I have no employment,
contract or other relationship with the United States Government,
22 and which are to be published at such time.

6. 1 agree to make the submissions described in paragraph 5 prior

to discussing the information or materials with, or showing them to
anyone who is not authorized to have access to such information., I
further agree that I will not disclose such information or materials
unless I have officially verified that the recipient has been .
properly authorized by the United States Government to recefve it or

1 have been given written authorization from the Department or

Agency last granting me either a security clearance or an SCI

access approval that such disclosure is permitted.

7. 1 understand that the purpose of the review described in paragraph 5
is to give the United States a reasonable opportunity to determine
whether the information or materials submitted pursuant to paragraph 5
set forth any SCI or other information that is subject to classification
under E.0. 12356 or under any other Executive order or statute that
prohibits the unauthorized disclosure of information in the interest

of national security. 1 further understand that the Department or
Agency to which I have submitted materials will act upon them,
‘coordinating with the Intelligence Community or other agencies when
appropriate, and substantively respond to me within 30 working days
from date of receipt. ' .

Lt et WO 00OV UYWAY - WO~ WA -
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8. I have been advised and am aware that any breach of this Agreement
may result in the termination of any security clearances and SCI
access approvals that 1 may hold; removal from any position of
special confidence and trust requiring such clearances or access
approvals; and the termination of. my employment or other relationships
with the Departments or Agencies that granted my security clearances .
or SCI access approvals. In addition, I have been advised and am
aware that any unauthorized disclosure of SCI. or other classified
information by me may constitute a violation or violations of ‘United
States criminal laws, including the provisions of Sections 641, 793,
794, 798, and 952, Title 18, United States Code, the provisions

H

W 00OV WA -
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of Section 783(b), Title 50, United States Code, and the provisions -
of the Intelligence Identities Protection Act of 1982. 1 recognize !
that nothing in this Agreement constitutes a waiver by the United )
States of the right to-prosecute me for any statutory violation.

9. I hereby assign to the United States Government all royalties,

remunerations, and emoluments that have resulted, will result, or

may result from any disclosure, publication, of revelation not
consistenp with‘the terms of this Agreement.

10. I understand that the United States Government may seek any
remedy available to it to enforce this Agreement including, but not

limited to, application for a court order prohibiting disclosure of
information in breach of this Agreement.

11. I understand that all information to which I may obtain access
by signing this Agreement is now and will forever remain the property
of the United States Government. I do not now, nor will I ever,
possess any right, interest, title, or claim whatsoever to such
information. I agree that I shall return all materials which have
or may come into my possession or for which I am responsible

because of such access, upon demand by an authorized representative
of the United States Government or upon the conclusion of my employment
or other relationship with the Department or Agency that last

granted me either a security clearance or an SCI access approval,

If I do not return such materials upon request, I understand that
this may be a violation of Section 793, Title 18, United States

Code, 2 United States criminal law.:

12. Unless and until I am released in writing by an authorized.
representative of the United States Government, I understand that
211 conditions and obligations imposed upon me by this Agreement

apply during the time I am granted access to SCI and at all times
thereafter, _ A

13, Each provision of this Agreement is severable. 1If a court should
find any provision of this Agreement to be unenforceable, all other
provisions of this Agreement shall remain in full force and effect,

14. 1 have read this Agreement carefully and my questions, if any,
have been answered to my satisfaction. I acknowledge that the -
briefing officer has made available to me Sections 641, 793, 794,
798, and 952 of Title 18, United States Code,-Section 783(b) of
Title 50, United States Code, the Intelligence Identities Protection
Act of 1982, and Executive Order 12356 so that I may read them at
this time, if I so choose. ' :

- -

15. I make this Agreement without mental reservation or purpose of
evasion. o -

t
L]
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STGNATURE DATE
SOCTAL SECURITY NUMBER _ " ORGANTZATTON

(SEE NOTICE BELOW)

1 The execution of this Agreement was witnessed by the undersigned,

2 who, on behalf of the United States Government, agreed to its terms
3 and accepted it-as-a prior condition of authorizing access to

4 Sensitive Compartmented Information.

WITNESS and ACCEPTANCE:

STGRATORE DATE
DRGANTZATION
— SECURITY BRIEFING ACKNOWLEDGEMENT )

I hereby a&knowledge_that I was briefed on the following SCI-Special
Access Program(s): ’ .

.
-
- ®

(§pecia1 Access Programs by Initials Only)

Signature of Individual Briefed Date Briefed

Printed or Typed Name

§ocia; Security Number (See Notice Organization (Name and Address)
Below Co .

I certify that the above SCI access(es) were approved in accordance
with relevant SCI procedures and that the briefing presented by me on the
' above date was also in accordance therewith. : :

Signature of Briefing Officer

Printed or Jyped Name Organization (Name and Address)

Social Secur1ty Number (See Notice
Below) .

Approved For Release 2008/12/02 : CIA-RDP90B01370R000600800014-3
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An Agreement Between @ - | and the United States
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LLASDIFIED INFUKMAIIUN NONDISCLOSURE AGREEMENT

(Name-Printed oq,T&ped)

1. Intending to be legally bound, I hereby accept the obligations
contained in this Agreement in consideration of my being granted

access to classified information., As used in this Agreement, classiffed
information is information that is either classified or classifiable

under the standards- of Executive Order 12356, or under any other Executive -
order or statute that prohibits the unauthorized disclosure of information
in the interest of national security. I understand and accept that

by being granted access to classified information, special confidence

and trust shall be placed in me by the United States Government.

2. I hereby acknowledge that I have received a security indoctrination
concerning the nature and protection of classified information,
including the procedures to be followed in ascertaining whether

other persons to whom I contemplate disclosing this information have
been approved for access to it, and that I understand these procedures.

3. I have been advised and am aware that direct or indirect unauthorized
disclosure, unauthorized retention, or negligent handling of classified
information by me could cause irreparable injury to the United States
or could be used to advantage by a foreign nation. 1 hereby agree .
that 1 will never divulge such information unless I have officially
verified that the recipient has been properly authorized by the

United States Government to receive it or I have been given prior
written notice of authorization from the United States Government
Department or Agency (hereinafter Department or Agency) last granting
me a security clearance that such disclosure is permitted, 1

further understand that I am obligated to comply with laws and

regulations that prohibit the unauthorized disclosure of classified
information. S :

4. 1 have been advised and am aware that any breach of this Agreement .
may result in the termination of any security clearances 1 hold; removal
from any position of special confidence and trust requiring such

clearances; and the termination of my- employment or other relationships

. with the Departments or Agencies that granted my security clearance or

clearances. In addition, I have been advised and am aware that any .
unauthorized disclosure of classified information by me may constitute

a violation or violations of United States criminal laws, including

the provisions of Sections 641, 793, 794, 798, and 952, Title 18,

United States Code, the provisions of Section 783(b), Title 50, - -
United States Code, and the provisions of the Intelligence Identities '
Protection Act of 1982. ‘1 recognize that nothing in this Agreement

constitutes a waiver by the United States of the right to prosecute ,

me for any statutory violation. ‘ , -

5, I hereby assign to the United States Government all royalties,
remunerations, and emoluments that have resulted, will result or may
result from any disclosure, publication, or revelation not consistent
with the terms of this Agreement.
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SECURITY DEBRIEFING ACKNOWLEDGEMENT

)

Having been reminded of my-continuing obligation to comply with the
terms of this Agreement, I hereby acknowledge that 1 was debriefed on the
following SCI Special Access Program(s): :

(Special Access Programs by Initials Only)

' STgnature of Individual Debriefed Date Debriefed

Printed or Typed Name

gogia} Security Number (See Notice Organization (Name and Address)
elow

I certify that the debriefing presented by me on the above date was
in accordance with relevant SCI procedures,

Printed or Typed Name Organization- (Name and Address)

Social Security Number (See Notice
Below)

NOTICE: The Privacy Act, 5 U.S.C. 552a, requires that federal
agencies inform individuals, at the time information is soljcited
from them, whether the disclosure is mandatory or voluntary, by
what authority such information is solicited, and what uses will
be made of the information. You are hereby advised that authority
for soliciting your Social Security Account Number (SSN) is Executive
Order 9397. Your SSN will be used to fdentify you precisely when
it is necessary to 1) certify that you have access to the information
indicated above, 2) determine that your access to the information
indicated has terminated, or 3) certify that you have witnessed

11 a briefing or debriefing. Although disclosure of your SSN is not
12 mandatory, your failure to do so may impede the processing of such

13 certifications or determinations.

‘ Approved For Release 2008/12/02 : CIA-RDP9OBO1370R000600800014-3
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6. I understand that the United States Govérnﬁent may seek any !
remedy available to it to enforce this Agreement including, but 3

not limited to, application for a court order prohibiting disclos :
of 1nformation’1n breach of this Agreement. P S ure

7. I understand that all information to which I may obtain access

by signing this Agreement is now and will forever remain the property
of the United States Government. I do not now, nor will I ever,
possess any right, interest, title, or claim whatsoever to such .
information. 1.agree that I shall return all materials, which have,
or may have, come into my possession or for which I am responsible
because of such access, upon demand by an authorized representative

of the United States Government or upon the conclusion of my employment
or other relationship with the Department or Agency that last

granted me a security clearance. If I do not return such materials
upon request, I understand that this may be a violation of Section 793,
Title 18, United States Code, a United States criminal law. .o

WOONO UL WA = WM -
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8. Unless and until I am released in writing by an authorized
representative of the United States Government, I understand that
all conditions and obligations imposed upon me by this Agreement

apply during the time 1 am granted access to classified information, |
and at all times thereafter.

9. Each provision of this Agreement is severable. If a court
should find any provision of this Agreement to be unenforceable, all

o%?er provisions of this Agreement shall remain in full force and
effect. '

. a ——

10. I have read this Agreement carefully and my questions, if

any, have been answered to my satisfaction. 1 acknowledge that .
the briefing officer has made available to me Sections 641, 793,
794, 798, and 952 of Title 18, United States Code, Section 783(b) of
Title 50, United States Code, the Intelligence Identities Protection
Act of 1982, and Executive Order 12356, so that I may read them

at this time, 1f 1 so choose.

11. I make this Agreement without mental reservation or purpose
of evasion,

N NOUIBWRNI - SWRN - S WN -

STGNATURE - DATE

S0C IA—L; SECURITY NUMBER ORGANIZATION
(SEE NOTICE BELOW)

-t
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The execution of this Agreement was witnessed by the undérsigned,
who, on behalf of the United States Government, agreed to its terms

and accepted it as a prior condition of authorizing access to
classified information.

WITNESS and ACCEPTANCE:

STGNATURE — DATE

ORGANTZATION

NOTICE: The Privacy Act, 5 U.S.C. 552a, reéquires that federal
agencies inform individuals, at the time information is solicited
from them, whether the disclosure is mandatory or voluntary, by what
authority such information is solicited, and what uses will be made
of the information.. You are hereby advised that authority for
soliciting your Social Security Account Number (SSN) is Executive

Order 9397. Your SSN will be used to identify you precisely when it -

is necessary to 1) certify that you have access to the information
indicated above or 2) determine that your access to the information

10 1indicated has terminated. Although disclosure of your SSN is not

11 mandatory, your failure to do so may impede the processing of such
12 certifications or determinations. :

—ee s
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Deputy Assistant Attomey General s Weshington, D.C. 20530
August 16, 1983

Mr. Robert M. Kimmitt
Executive Secretary
National Security Council
The White House
Washington, D. C. 20506

Re: NSDD-84 Nondisclosure Agreement Forms

~ Dear Mr. RKimmitt:

In my letter of July 19, 1983, a copy of which is attached, I
advised Steven Garfinkel that two draft nondisclosure agreements

~ had been determined by the Department of Justice to be enforceable

in civil litigation brought by the United States. Since then, the
nondisclosure agreements have been revised, and copies of the
final versions are attached to this letter. None of the revisions
affect any of the legal analysis contained in my July 19 letter.
Therefore, we have concluded that each of the final nondisclosure
agreements would be enforceable in accordance with its terms in

‘ceivil litigation initiated by the United States.

Sincerely,
(Signed)
lﬁdmniK.Vﬁmud

Richard K. Willard
Deputy Assistant Attorney General

cc: Steven Garfinkel
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Deputy Assistant Attorney Genenl " Wushington, D.C. 20530

July 19, 1983

Mr. Steven Garfinkel .

Director, Information Security Oversight Office
General Services Administration

Washington, D.C. 20403

-

Dear Mr. Garfinkel: ’ }

Your letter to the Attorney General dated July 1, 1983,
requests that the Department of Justice review two nondisclosure
- agreements drafted pursuant to National Security Decision
Directive 84, entitled "safeguarding National Security
Information® (referred to herein as NSDD-84), which was signed by
__. the President on March 11, 1983.

Paragraph l.a. of NSDD-84 requires all persons with
authorized access to classified information to sign a
nondisclosure agreement as a condition of access. Paragraph 1.b.
imposes the same reguirement on persons with authorized access to
Sensitive Compartmented Information (SCI) and requires, in
addition, that such nondisclosure agreements "include a provision
for prepublication review to assure deletion of SCI and other
classified information.®™ Paragraph l.c. provides that the
agreements required in paragraphs l.a. and l.b. must be in a form
determined by the Department of Justice to be enforceable in a
civil action brought by the United States.

We understand that the draft agreements transmitted with your
letter were prepared pursuant to the provision in paragraph 1l.c.
of NSDD-84 that your office develop standardized forms to satisfy
the requirements of the directive. We also understand that use of
these forms will be mandatory for each agency of the Executive
Branch that originates or handles classified information, unless
the National Security Council grants permission to use an

"alternative form of agreement that has been approved by your
"office and the Justice Department,

-

Classified Information Nondisclosure Agreement

~ The essence of the proposed Classified Ipfofmition
Nondiscloshre Agreement is an undertaking by the person receiving
access to classified information never to disclose such

Approved For Release 2008/12/02 : CIA-RDP90B01370R000600800014-3
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The proposed SsCI Nondisclosure 2

for the Government to conduct Prepubli

See also .
Knopf, Inc. v. Colby, 5089 F.2d 1362 (4th Cir.), cert. & Alfred a

cert. denied, 421
U.S. 992 (1975); United States V. Marchetti, su EET_X‘;———T_
500 F. Supp. 506 (D.D.C. 1980)" + 20pra; Agee v, CIa,

President are lindt?d to CIA and ‘its employees. Moreover, a high
degree of trust, which creates a fiduciary obligation on the part
of CIA employees, would also be.involved for government officials

_° such as SCI.

- Paragraph 5 of the proposed SCI Nondisclosure Agreement
defines the scope of materials required to be submitted for
prepublication review. In certain respects, this provision is
narrower than the agreement at issue in Snepp. As in the Snepp
agreement, however, certain materials must be submitted for review
even if they are not thought to contain classified information.

Among the categories of materials reqguired in paragraph 5 to
be submitted for prepublication review is "(c¢) any information
concerning intelligence activities, sources or methods.* This
category is not limited to classified information as such, but
includes any information that is required to be considered for
lclassification pursuant to Executive Order 12356, § l.3(a)(4). we
‘believe that agencies using the proposed SCI Nondisclosure .
Agreement should include in their implementing instructions some
definition of the term "intelligence activities,” to include at

least a reference to the definition contained in Executive -Order
112333, s 3.4¢e). : S .

Once material is submitted for prepublication review, there
is no authority in the proposed agreement for the Government to

delete unclassified information. However, any information that is -

!
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The proposed SCI Nondisclosure Agreement includes isi
fo; ghe Government to conduct prepublication review of izgzizﬁons
writings by_persons who have signed the agreement. The
prepublication review provisions of the proposed agreement are
similar to the agreement found by the Supreme Court to be

enforceable in Snepp v. United States, supra See also Alf

. red A,
Rnopf, Inc. v. Colby, 508 F.,2d 1362 (4th Cir.), cert. deniedf 421
[nopL, 2nc. v. Colby seIt. denied

U.S. 992 (1975); United States v. Marchetti, supra:
500 F. Supp. 506 (D.D.C. 19801 — — —— —-brai Adee v. CIA,

The rationale of the above-cited cases support i i
of prepublication review provisions in agreemeizs tiath:xtggéuSLOn '
egond CIA to include other persons with authorized access to SCI
Neither the statutory authority of the Director of Central )
Intelligence nor the constitutional responsibilities of the
. President are limited to CIA and its employees. Moreover, a high
degree of trust, which creates a fiduciary obligation on the part
of CIA employees, would also be involved for government officials

outside CIA who are entrusted with equally sensitive information
—~"=-such as SCI. ' :

.-Paragraph 5 of the proposed SCI Nondisclosure Agreement
deflnes'the scope of materials required to be submitted for
prepublication review. 1In certain respects, this provision is
narrower than the agreement at issue in Snepp. 2As in the Snepp

—~ agreement, however, certain materials must be submitted for review
. even if they are not thought to contain classified information.
The Supreme Court in Snepp upheld the validity of such a
requirement. 444 U.S. at 511-13, .

Among the categories of materials required in paragraph 5 to
be submitted for prepublication review is "(c) any information
concerning intelligence activities, sources or methods."™ This
category is not limited to classified information as such, but
includes any information that is required to be considered for
lclassification pursuant to Executive Order 12356, § 1.3(a)(4). We
believe that agencies using the proposed SCI Nondisclosure
Agreement should include in their implementing instructions some
.definition of the term "intelligence activities," to include at - -
least a reference to the definition contained in Executive Order

112333, § 3.4(e). . - -

Once material is submitted for prepublication review, there .
is no.authority in the proposed agreement for the Government to )
delete unclassified information. BHowever, any information that is - - -

1

i
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subject to classification may be deleted pursuant to paragraph 7.
even if it does not pertain to SCI or other intelligeﬁce gatge:s:

See Alfred A. Knopf, Inc: v. Colby, supra, 509 F.2d at 1368-69,

4

Conclusion

We have revi?wed thg specific provisions of the two draft
agreements transmitted with your letter and have concluded that
each would be enforceable in accordance with its terms in eivil
litigation initiated by the United States.

.Sincerely,w

(Signed)
Richard K. Willard
Richard K. Willard
Deputy Assistant Attorney General
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DOJ 2620.8

s

Subject: EMPLOYEE OBLIGATIONS TO PROTECT CLASS-IFIED INFORMATION -
AND SUBMIT TO PREPUBLICATION REVIEW

1. PURPOSE. The purpose of this order is to explain and clarify

Department of Justice (DOJ) policies concerning implementation
of the prepublication review program. : .

2. SCOPE: _This order applies to all persons granted access to
classified information in the course of their employment at the
DOJ and DOJ contractors granted such access. '

3. AUTHORITY.

a. Executive Order 12356, "NationaI“Securiﬁy Information."”

b. National Security Decision Directive-84 -entitled
“"Safeguarding National Security Information."

c. 28 C.F.R. 0.75(p).

4. POLICY. All persons granted access to classified information
- in the course of their employment at the DOJ are required to
safeguard that information from unauthorized disclosure. This
nondisclosure obligation is imposed by statutes, regulations,

access agreements, and the fiduciary relationships of the
-persons who are entrusted with classified information in the
performance of their duties. The nondisclosure obligation
continues after DOJ employment terminates.

-ne

As an additional means of preventing unlawful disclosures .of
classified information, the President has directed that all
persons with authorized access to Sensitive Compartmented .
Information (SCI) be reguired to sign nondisclosure agree-
ments containing a provision for prepublication review to
assure deletion of SCI and other classified information.
SCI is information that not only is classified for national .
" security reasons as Top Secret, Secret, or Confidential, but
also is subject to special access- and handling requirements

i

Distribution: BUR/H-1 ) . Initiated By: Security Staff
OBD/r-2 . OBD/H-1 Justice Management Divisi
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Present or former employees who have signed agreements )
Providing for Prepublication revieyw are required to submit
any material prepared for disclosure to others that
contains or purports  to contain:

(1) any sci, any description of activities that

produce or relate to SCI, or any information
derived from SCI; : '

(2) any classified information from intelligencé
reports or estimates; or .

(3) any information concerning intelligence
activities, sources or methods,

The term "intelligence activities® in bParagraph 5.d. (3)
means all activities that agencies within the Intelligence
Community are authorized to conduct pursuant teo Executive
Order 12333. However, there is no requirement to submit
for review any materials that exclusively contain infor-
mation lawfully obtaineg at a time when the author has no
employment, contract, or other relationship with the

United States Government and which are to be published at
such time. : -

A person's obligation to submit material for Prepublication
review remains identical whether such person actually
prepares the material or causes or assists another person,
such as a ghost writer, spouse or friend, or editor in
preparing the material. Material described in paragraph 5.4

of the obligation 2nd éxposes the author to remedial action
even in cases wbere the published material does not actually

contain SCI or classified information. See Snepp v. United

States, supra,

' ' Page 3
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because it involves or derives from particularly sensitive
intelligence sources and methods. :

RESPONSIBILITIES.

a.

The prepublication review provision requires that pDoJ
employees granted access to SCI submit certain material
to the Department, whether prepared during or subsequent
to DOJ employment, prior to its publication to provide an
opportunity for determining whether an unauthorized
disclosure of SCI. or other classified information would
occur as a consequence of its publication.

The obligations not to disclose classified information and
to comply with agreements requiring prepublication review
have been held by the Supreme Court to be enforceable in
civil litigation. Snepp v. Unitegd States, 444 U.S. 507
(1980). . T

It must be recognized at the outset that it is not possible
to anticipate each and every question that may arise. The
Department will endeavor to respond, however, as quickly
as possible to specific inguiries by present and former
employees concerning whether specific materials require
prepublication review. Present and former employees are
invited to discuss their plans for public disclosures of
information that may be subject to these obligations with
authorized Department representatives at an early stage,

Or as soon as circumstances indicate these policies must
be considered. All questions concerning these obligations
should be addressed to the Counsel for Intelligence Policy,
Office of Intelligence Policy and Review, Roon €325, U.S.
Department of Justice, 10th & Constitution Avenue, N.W.,
Washington, D.C. 20530. The official views of the
Department on whether specific materials require prepubli-
cation review may only be expressed by the Counsel for
Intelligence Policy and persons should not act in reliance
upon the views of other Department personnel.

Employees with access to SCI will be required to sign | )
agreements providing for prepublication review. Prepubli= -
cation review is reguired only as expressly provided for in

an agreement. However, a2ll persons who have had access to
classified information have an obligation to avoid unauth-
orized disclosures of such information and are subject to -
enforcement actions if they disclose classified information

in an unauthorized manner. Therefore, ‘present  or former

!employfes are encouraged voluntarily to submit material for
. . .
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The requirement to submit information or materials for
Prepublication review is not limited to any particular type
of material or disclosure. Written materials include not
only. books but all other forms of written materials intended
for public disclosure, such as (but not limited to) news-
paper columns, magazine articles, letters to the editor,
book reviews, pamphlets, and scholarly papers. Because
fictional treatment may convey factual information, fiction

is also covered if it is based upon or reflects information
described in paragraph 5.4, - ’ '

o

Oral statements are also included when based upon written

|materials, such as an outline of the remarks. There is no

irequirement to prepare such material for pPrior review, how-
‘ever, unless there is reason to believe in advance that oral
statements may contain SCI or other classified information.
Thus, a person may participate in an oral Presentation of
information where there is Do -opportunity for prior pre-
paration (e.g., news interview, panel discussion) unless
there is reason to believe in advance that such oral
expression may contain SCI or other classified information.
This recognition of the problems with oral representations
does not, of course, exempt present or former employees
from liability for any unauthorized disclosures of SCI or
classified information that may occur in the course of

even extemporaneous oral expressions.

Material that consists solely of personal views, opinions or
judgmnents and does not contain or imply any statement of
%fact that would fall within the description in paragraph 5.4
is not subject to the prepublication review regquirement.

For example, public speeches or publication of articles on
such topics as proposed legislation or foreign policy do not
require prepublication review as long as the material does
not directly or implicitly constitute a statement of an
|informational nature that falis within paragraph 5.4. of
course, in some circumstances the expression of "opinion"
may imply facts and thus be of such a character as to
reqguire prior review.

Obviously, the purposes of prepublication review will be.
frustrated where the material in question already has been
disseminated to unauthorized persons. Comparison of the

" material before and after the review would reveal which

items of classified information, if any, had been deleted

at the Department's request. Consequently, the Department
will consider these obligations to have been breached in any
case, ?hether or not the written material is subsequently

g ’ ' - Par §
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submitted to the Department for prepublication review, where
it already has been circulated to publishers or reviewers or
has otherwise been made available to unauthorized persons..
While the Department reserves the right to review such
material for purposes of mitigating damage that may result
from the ‘disclosure, such action.-shall not prevent the
United States Governzent and the Department from pursuing
all appropriate remedies available under law as a conse- -
guence of the failure to submit the materials for prior
review and/or any unauthorized disclosure of SCI or
classified information.

Materials submitted for prepublication review will be
reviewed solely for the purpose of identifying and pre- .
venting the disclosure of SCI and other classified infor-
mation. This review will be conducted in an impartial
manner without regard to whether the material is critical
or favorable to the Department. No effort will be made to
 delete embarrassing or critical statements that are unclas-
sified. Materials submitted to the Office of Intelligence
Policy for review will be disseminated to other persons orI
_agencies only to the extent necessary to identify classified
information. -

The Counsel for Intelligence Policy will respond substan-
tively to prepublication review reguests within 30 working .
days. Priority shall be given to reviewing speeches, news-
paper articles, and other materials that the author seeks to
publish on an expedited basis. The Counsel's decisions may
be appealed to the Deputy Attorney General, who will

process appeals within 15 working days. The Deputy Attorney
General's Gecision is final and not subject to further '
administrative appeal. Authors who are dissatisfied with
the final administrative decision may obtain judicial review
either by £iling an action for declaratory relief or by
giving the Department notice and a reasonable opportunity
(30 working days) to file a civil action seeking a court
order prohibiting disclosure. Of course, until any civil
action is resolved in court, employees remain under an obli-
gation not to disclose or publish information determined by
the Government to be classified. . '

Nothing in this order should be construed to alter or waive
the Department'$ authority to seek any remedy available to
it to prohibit or punish the unauthorized disclosure of

classified information. _ , | -

i

_ Page
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A former DOJ employee who subsequently receives a security
clearan;e or SCI access approval from another department or
agency is permitted to satisfy any obligation regarding
prepublication review by making submissions to the depart-
ment or agency that.last granted the individual either a
security cledrance or an SCI access approval.

The obligations described herein as applying to DOJ

employees also apply with egual force to contractors who
are authorized by the Department to have access to SCI or
other classified information, o :

ol ;Q/JWJW

WILLIAM D. VAN STAVOREN
Acting Assistant Attorney General
for Administration
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Safeguarding National Security Information

As stated in Executive Order 12356, only that information whose
disclosure would harm the national security interests of the
United States may be classified. Every effort should be made to
dec1a551fy information that no longer reguires protection 1n the
.interest of national security.

At the same time, however, safeguardlng against unlawful dis&losure:
of properly classified information is a matter of grave concern

and hlgh priority for this Administration. 1In addition to the
requirements set forth in Executive Order 12356, and based on the
recommendations contained in the interdepartmental report

forwarded by the Attorney General, I direct the following:

1. Each agency of the Executive Branch that or1glnates
or handles classified information shall adopt internal procedures
to safeguard against unlawful disclosures of classified
-information. Such procedures shall at a minimum provide as
follows: . - - .

a. All persons with authorized access to classified .
information shall be regquired to.sign a nondisclosure
agreement as a condition of access. This requirement may
be implemented prospectively by agencies for which the
administrative burden of compliance would otherwlse be
excessive.

b. All perscons with authorized access to Sensitive
Compartmented Information (SCI) shall be required to sign
a nondisclosure agreement as a condition of access to SCI
and other classified information. All such agreements
must include a provision for prepublication review to .
assure deletion of SCI and other classified inform;tiqp,

c. All agreements required in paragraphs l.a. and
l1.b. must be in a form determ;ned by the Department of -
Justice to be enforceable in a civil action brought by
the United States. The Director, Information Security
Oversight Office (ISO0), shall develop sgancardlzed
forns that satisfy these reou1rements.

d. Appropriate policies shall be 2dopted to govern
contacts between media representatives and agency personnel,
so as to reduce the opoortunlty for negligent or celiberate
disclosures of classified information. »2l1l persons with
avthorized access to classmf;ed information shall be

clearly 2pprised of the acencv'e nalircriecs in thie recard.
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- 2. Each agency of the Executive branch that originates or
-handles classified information shall adopt internal procedures to
govern the reporting and investigation of unauthorized disciosures of
such information. Such procedures shall at a minimum provide that:

[ I I
-

———— app— v
——

a. All such disclosures that thée ageficy ¢onsiders to———
be seriously damaging to its mission and responsibilities

shall be evaluated to ascertain the nature of the information
disclosed and the extent to which it had been disseminated.

. b. The agency shall conduct a preliminary internal
investigation prior to or concurrently with seeking
investigative assistance from other agencies.

) c. The agency shall maintain records of disclosures
- 80 evaluated and investigated.

d. Agencies in the possession of classified information
originating with another agency shall cooperate with the
originating agency by conducting internal investigations of
the unauthorized disclosure of such information.

e. Persons determined by the agency to have knowingly
... made such disclosures or to have réfused cooperation with
. investigations of such unauthorized disclosures will be denied
further access to classified information and subjected to
other administrative sanctions as appropriate.

3. Unauthorized disclosures of classified information shall
be reported to the Department of Justice and the Information
Security Oversight Office, as required by statute and Executive
orders. The Department of Justice shall continue to review
reported unauthorized disclosures of classified information to
determine whether FBI investigation is warranted. Interested
departments and agencies shall be consulted in developing criteria
for evalvating such matters and in determining which cases should
receive investigative priority. The FBI is authorized to
investigate such matters as constitute potential violations of
federal criminal law, even though administrative sanctions may be
sought instead of criminal prosecution. ' :

4. Nothing in this directive-is intended. to modify or
preclude interagency agreements between FBI and other criminal
investigative agencies regarding their responsibility for’
conducting investigations within their own agencies or departments.

5. The Office of Personnel Management and, all departments
and agencies with employees having access to classified information
are directed to revise existing regulations :and policies, as
necessary, so that employees may be required to submit to polygraph
examinations, when eappropriate, in the course of investigations of
unauthorized disclosures of classified information. ‘As a minimum,
such regulatidns shall permit an agency to decide that appropriate
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with aspolygraph examination that is limited in scope to the
circunistances of the unauthorized disclosure under investigation.
Agency regulations may provide that only the head of the agency,

" or his delegate, is empowered to--order- an—employee -to..submit to_a__ __
polygraph examination. Results of polygraph examinations should
not be relied upon to the exclusion of other information obtained
during investigations. '

-

. 6. The Attorney General, in consultation with the Director,
folce of Personnel Management, is requested to establish an
interdepartmental group to study the federal personnel. security

program and recqmmend appropriate revisions in existing Executive
orders, regulations, and guidelines. ' - i

’

oo
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®ffire of the Attomey Genrral :
| B ashington, 8. . 20530

March 11, 1983

- MEMORANDUM
TO: Beads of Offices, Boards,
Divisions and Bureaus -
FROM: William French Smith{/{'/@ |
Attorney General
SUBJECT: Presidential Directive on Safeguarding

National Security Information

The President has issued a directive to strengthen our
efforts to safeguard national security information from unlawful
---disclosure. This directive, a copy of -which is attached, is based
upon the recommendations of an interdepartmental group chaired by

the Department of Justice. I fully support the President's policy

and expect that it will be faithfully implemented throughout the
Department. : '

&

This directive does not alter the existing obligation of
Department personnel to comply with statutes and regulations
pertaining to national security information. We must be careful
to avoid the unnecessary or improper use of classification.
Whenever possible, information should be kept unclassified or
declassified so as to permit public access. However, information
that is properly classified in the interest of national security
must be protected from unauthorized disclosure.

Many of the specific requirements of the directive involve no
change from current Department of Justice policy. L

-~ The use of nondisclosure agreements and the
requirement of prepublication review in
- appropriate cases are consistent with current
policies. More detailed guidance on these
policies will be provided in the near future.

-- The directive reguires no change in existing
Department policies on use of the polygraph,
with regard to attorneys or FBI employees.
Policies with regard to emplovees in the
competitive service will be changed to conform
with expected revisions in OPM reculations on
this subject.
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-- Internal investigations of unauthorized
disclosures will continue to be coordinated by
the.Office of Professional Responsibility, with
assistance from the FBI as needed.

To the exten? implementation of the President's directive
requires changes in Department of Justice policies and procedures,
you will be kept fully informed.

»>

——
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Embargoed for Conclusion of Backaground Briefin .
Eeld March 11, 1983, at the Department of Justice .

Fact Sheet

P;esiden?ial Directive on
Safequarding National Security Information

Background

's

Unlawful disclosures of classified information damage national
security by providing valuable information to our adversaries,
by hampering the ability of our intelligence agencies to
function effectively, and by impairing the conduct of American
foreign policy.

The President has issued a directive requiring that additional
steps be taken to protect against .unlawful disclosures of
classified information.

This directive is based on the recommendations of an inter- -
departmental group convened by the Attorney General.

Scope of Directive

The directive deals only with disclosures of classified
information. N .

By Executive Order, the only information that can be classi-
£fied is information which "reasonably could be expected to
cause damage to the national security” if released without
proper authorization. (E.O. 12356 § 1.1(a)(3).)

The Executive Order also prohibits the use of classification
to conceal violations of law, inefficiency or administrative
error, or to prevent an embarrassment to a government agency
or employee. (E.O. 12356 § 1l.6(a).)

Ssummary of Provisions

The directive imposes additional restrictions upon government
employees who are entrusted with access to classified infor-
mation, and upon government agencies that originate or handle
classified information. :

-- More employees will be required to sign
nondisclosure agreements, including
provisions for prepublication review, such

as were approved by the Supreme Court in
a A o e Crmnavme f10RN1Y
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-- The directive establishes a new aéproach to investigating
unlawful disclosures to replace the past practice of treating
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Agencies will be required to adopt
policies concerning contacts between
journalists and persons with access to
ciassified information, so as to reduce
opportunities for unlawful.disclosures.
Bowever, no particular policies are
mandated in the directive.

Agencies will be required to adopt new
procedures so that unlawful disclosures of
classified information will be reported
and analyzed more efficiently.

such matters as purely criminal investigations.

———

Although unauthorized disclosures of ,
classified information potentially violate
a number of criminal-.statutes, there has
never been a successful prosecution.

There are a number of practical barriers
to successful criminal prosecution in

most of these cases. :

This directive clarifies FBI's authority to
investigate unlawful disclosures of
classified information, eéven though it is
anticipated that a successful investigation
will lead to administrative sanctions (such
as demotion or dismissal) rather than
criminal prosecution. '

All agencies with employees having access to
classified information will be required to
assure that their policies permit

use of polygraph examinations under
carefully defined circumstances. The
polygraph is already used on a regular

basis by our largest intelligence

agencies. The directive provides, for a
greater degree of consistency in

government-wide policy regarding use of this

investigative technigque. .

The use of the polygraph in any particular

case will be subject .to the disgretion of an
employee's agency head.

There will be no change in the current
practice of targeting investigations at
employees who are suspected of unlawfully
disclosing classified information, rather
than at journalists who publish it.
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-- The directive provides that employees found
by their agency head to have knowingly
disclosed classified information without
authorization or to have refused
cooperation with investigations will be
subject to mandatory administrative’
sanctions to include, as a minimum, denial
of further access to classified
information. Existing procedural safeguards
for personnel actions involving federal
employees remain unchanged. : . ¥

Expected Results

This directive is not expected to eliminate all unlawful
disclosures of classified information.

The directive is designed to improve the effectiveness of our
present program and, over time, to reduce the frequency and
seriousness of unlawful disclosures of classified informa-
tion. '

The directive also emphasizes that government employees who
are entrusted with classified information have a fiduciary
duty to safeguard that information from unauthorized dis-
closure. . .= .
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S 14282 LUNGKESMUNAL KECURD — SENATE: - October 20, 1.988
" these lea ca.nbe mched. There- dlsttnzu!shed eoneuue strikes -2 ‘bal-. :['he Pm:smma omcm. With..
.- fore, 1 urge njy colleagues {0 reject the ance here that is réeasonable and fair out objection, it is 50 ordered. - -
*. amendme { the Sehator from Cali- under the circumstances. It is accept- My, MATHIAS. Mr. President, this
fornis.e . ¢t ... . - - Sble on this side. I know of no objec- amendment is a very simple one. It.

-

.DEPARTMENT OF STATE
AUTHORIZATIONS

The PRESIDING OFFICER. The

" question now recurs on S. 1342, which
the clerk will state by title; : -

The bill clerk read as follows:

A bill (S. 13¢2) to authorize appropri-
ations for the fiscal years 1984 and 1985 for
the Department of State, the United States
Information Agency, and the Board for In-
ternational Brondenﬁnx. and for other pur-
poses.

The Sem.tz mumed eonsidenﬂon
of S. 1342.
- Mr., JOHENSTON. -Mr. President; 1
suggest the absence of & quorum.. .

The PRESIDING OFFICER. 'rhe
clerk will call the roll..

“The bill clerk proceeded to call the

roll.
Mr. ZORINSKY. Mr. President. 1
* ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
Manmcxx). Without objection, it is so
ordered.

. AMENDMENT NO. 2377 .
. ‘Mr. ZORINSKY. Mr. President, 1
"~ send an amendment to the desk and
—ask for its immediate consideration.

The PRESIDING OFFICER, ‘The.

- amendment will be stated.

The legislative clerk read as follows:

The Senator “Yrom Nebraska (Mr. Zom-

g%!) proposes an l.mendment nmnbered'._

[ B e

Mr. ZORINSKY. Mr .President, 1
ask unanimous consent that reading of
the amendment be dispensed with. .

‘The PRESIDING OFFICER. Wlth- i

out objection, it is 50 ordered.
The amendment is as follows:

Onmesz.a.fterllne'l lnsertthetonow-

Sze 210 Notwmzmndm any other pro-
vision of law not more than $20,000 of the
{unds authorized to be appropriated to the
United States Information Agency for fiscal
year 1984 or fiscal year 1985 ghall be avafla-
ble for domestic representation or entertain-
ment expenses, including of!}ch.l receptions.

Mr. ZORINSKY. Mr. President, 1
read from the committee's report:

In approving USIA's budget, the commit-
tee intends 10 limit USIA domestic represen-
tation allowances to the fiscal year 1983
level of $10,000. The committee sees no jus-
tification for a quadrupling in domestic en-
tertainment for high USIA officials at &
time of record budget deficits and double
digit unemployment.

The State Department appropri-
ations measure, which I understand
the Senate may consider next, allows

° expenditures up to $50,000 for domes-
tic representation. This amendment
allows expenditures of no more than
$20,000, notwithstanding any other
provision of law,

I have talked to the managers of the
bill, and they have indicated that they
have no objection to this amendment.

Mr. PERCY. Mr. President, I believe
that the amendment offered by my

tion. I uhderstand that it has been ap-
proved. by. the ranking . minority.
member, who is on the noor at the
present time and ha.s sizmled his ap-
proval. -

The mmmmc OFFICER. The

question is on ureeln: to t.he mendc
ment.

The amendment (No. 237'1) was
agreed to.
"Mr. ZORINSKY. Mr Preddent..

.move to reconsider the vote by which

themendmentmtueedw .
Mr. PERCY. 1 move lay that

‘motion on the table,

The motion to lay on the ta.hle m
agreed to

Mr.. ZORINSKY Mr h'eddent. I
suuest the absence of a quorum. --

The PRESIDING OP'FICER. The
clerk will call the roll,

The legislative clerk proeeeded to
call the roll.

Mr. MATHIAS, Mr Presldent. T ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr
COCHRAN). Wit.hout objection. bt !s 50
orderecb

uu:nu:n 0. 8318 ’
(Purpose: To prohibit the en!ment. llsn

. ance, or ‘toplementation of .certain rules

requiring prepublication " review of the

writings of former officers and mlanu
of the Government)

Mr, MATHIAS, Mt Preddent. I send

its immediate consideration.
The PRESIDING OF.!"ICER. ‘The
amendment will be stated.
The legislative clerk read as follows:
The Senmator from Maryland (Mr Ma-

" rmas), for himself and Mr. Eactzrox, Mr,

Broxrsze, Mr. Broox, and Mr, Baanir¥, pro-
poses an amendment numbered 2378, .

On page 24, between lines 19 and -20,
insert the following: . .

muunonumwormmor
. FORMIR FIDERAL EXPLOYTES

Sre. mt'hevhad of a department or
agency of the Government may not, before
April 15, 1984, enforce, issue, or implement
any rule, regulation, directive, policy, deci-
sion, or order which (1) would require any
officer or employee to submit, after termi-

nation of employment with the Govern-’
ment, his or her writings for prepublication.

review by an officer or employee of the Gov-
ernment, and (2) is different from the rules,
regulations, directives, policies, decisions, or
orders (relating to prepublication review of
such writings) in effect on March 1, 1983.
Mr. MATHIAS. Mr. President, I
wish the RECORD to reflect that I offer
this amendment on my own. behalf
and -on behalf of the distinguished
Senator from Missourl (Mr. EaGLE-
TON), who has taken a zreat personal
interest in this subject. I. also ask
unanimous consent to add as cospon-
sor the Senator {rom Texas (Mr. BERT-
SEXN), the Senator from Delaware (Mr.
Biprn), the Senator from New Jersey

(Mr. BRapLEY), and the Senator from .

New York (Mr. MOYNIHAN).

.

does ‘not attempt to alter, change,
repeal, enjoin, or otherwise in any way
adversely to affect -the relevant provi-

sions of National Security Directive -

84. It simply would delay until April
15, 1984, the implementation of & new
program of censorship of the writings -
" of private citizens who have previously

- held important positions in the Gov.

:mment of the United States of Amer. .
“.. . . . . -

We are not, at this stage of the .
‘game, trying to change the rules. We .

Just say this is an important subject
.and a serious subject, and Jet us take § -

months to look at it. Let us take 6 -

months to review it.”

What the proposal seems to do ls to-.
expmd the system of prepublication .
review of the writings of former om-'
cials, and I understand the reasons -

given for doing s0. I think we all ghare .
& certain sense of frustration in this

ares. There is President Reagan's jus.
. tified concern about the leaks of clas-
sified information from within the ex-
ecutive branch, and it is shared by,"1

believe, ever Member of the Senate,. -

eemhlybymﬁLMWOIBSIn‘
disturbed that national

secrets seem to
have become the eommoncnmcyof

" the dafly press.
But the admln!smﬂon': mpome to

** the problem focuses on-National Secu-

rity Decision Directive 84, and this di.:

""a.n amendment to the desk'and ask for “rective, issued-last March, contains & -

number of provisions aimed at curbing
leaks. None of these has been more
controversial than the proposal to
expand the scope and the coverage of
prepublication censorship. -

National Security Decision Dlrecﬂve

’

84 imposes a new duty-on-all officials .
with -access to the most sensitive se- -

crels: Sensitive compartmented infor-

mation. In the alphabet soup of Wash. - .
. ington bureaucracy, sensitive compart- .

mehted information becomes SCIL. -

Officials who have had access to SCI ...

would be required to make a lifetime -

promise that, before publishing any
writing sbout a broad range of mat-
ters, they will first submit their manu-
scripts for censorship by the Govern-
ment. This would be a permanent obli-
gation. Whether they are ‘young men
and women, midcareer, or live to.old
age, & promise binds them. It would
apply after the official leaves the Gov-
emment ind returns to private life.
The number of officials who would be

required to make this pledze is enor-

mous.
We estimate 100,000 .in t.he Depl.rt;-

. ment dbf Defense alone and, of course,

many thousands of others in the De-
partments of State, Justice, Energy,
and other agencies. So it is not surpris-
ing that the issuance of National Secu-
rity Decision Directive 84 provoked in-
tense criticism of the proposed censor-
ship system. .

Approved For Release 2008/12/02 : CIA-RDP90B01370R000600800014-3

vy




P ALCO TN T PR R gLy

L 121 410 S TRNESPIT YA PR YA S AR ¢
.

FOTTRS VoS

_extrao

October 20, 1988 .. =
The administration seemed to be

“calling—and I emphasize seemed, be-

cause all-I am asking for are a few
extra months to make sure, we are not
asking to change the system in any
way at this point—but the administra-

_ tion seemed to be calling for a sweep-
- ing program of prior restraint. Prior

restraint has been one of the most

ominous phrases in our language, & re—

striction on free speech which could
pass muster under the first amend-
ment only if compelled by. the most
dangerous . circum-

stances. ) . . -

" Constitutional considerations  sside,
many critics question on policy
grounds a system which would allow
the officials of one administration to

-censor the writings of their pred- -
- @Cessors.

You can easily understand, I think
every Senator can understand, all
being political creatures, how this
power could be abused, how it could
deprive the Nation of an essential
policy resource, those frank and forth-
right opinions of officials in whom the
public has come to repose ah extraor-

.dinary degree of trust. I think of
_President Hoover as one of the senior.
statesmen of America who for & gen-

eration was a national resource, a
source of wisdom, of knowledge, of in-

-formation..1 think Secretary Rusk oc-
cupies that position today, and you
_can think of many other examples, all

of whom would be to some degree re-
stricted in their ability to give the

-~ «me-public their writings as guidance. for...

the formulation of policy. .

Now National Security Decision Di-
rective 84 gave merely a skeletal out-
line of a planned program. Only on
the 25th day of August did the admin-
istration release its detaifled plans for
the implementation of the censorship
program. Within 3 weeks the Govern-
mental Affairs Committee held- the
first and, as far as’'I know, the only,
hearings that had been held in the
U.S. Senate on this program. Of
course, I must say, and this is one of
the bases for this. amendment, this oc-
curred only 2 months ago and we
really have not had an opportunity to
look at the program to see what its
problems are and see what merits it
has in it. But what the Governmental
Affairs Committee learned, 1 think,
was disturbing. We were struck by how
little evidence there is that former of-
ficials have abused their trust by re-

" vealing classified information without

authorization.

1 put the question to the Depart-
ment of State, to the Department of
Justice, and to the Department of De-

- fense, which together have thousands

of emplovees with SCI clearances. I
asked each of those departments how
many ‘times in the past 5 years, how

 often in the past § years, former oifi-

cials have revealed classified informa-
tion without permission.

This is the problem for which we
may sacrifice an important element of
the first amendment protection: how

=
.

ous sacrifice?: . « < rlvLie LT R

Well, the answer was that the De-
partment of Justice said it knew of no

incident in which any former Depart--

ment of Justice official had revealed
anything., The Department-ol State
said it.knew of no incident in which
any former State Department official
had revealed anything. The Depirt-
ment of Defense had one confirmed
case of a disclosure of classified infor-
mation and one that had been report-
ed but had never been confirmed.
That is the problem. No incidents in

5 years in the Department of Justice, -
.no incident ifi § years in the Depart- -

ment of State, one in the Department

of Defense, and maybe one other.
Mark Twain made the famous state-

‘ment.which has been quoted and pro-

.claimed by a grest many other people

since his day, “If it ain’t broke, don't

‘fix it.” And this might be an appropri-

ate point at which to quote Mark

Mr. PERCY. Mr. President, will the
dui:u?nkuished Senator yield for a ques-

n?. - - -

Mr. MATHIAS, Yes.. . -

Mr., PERCY. Would it.be that we
would have a situation where former
Secretary of State Dean Rusk, former
Secretary of State Cy Vance, former

Secretary of State Henry Kissinger in

writing their memoirs.would have to

submit those memoirs to the Depart-

ment for approval?” i c.UT-UT ey -
Mr. MATHIAS. You stated—_,
. Mr. PERCY. At what level, knowing
how our Government operates, would
the Federal employee probably be at

.who would review those and render a.

judgment on a former Secretary aof
State as to whether what he said
might be contrary to the national se-
gurity interests, and who defines what

_the national security interests really

are? Is it possible to divorce it from po-
Utical interest? .. . s

Mr. MATHIAS. The chairman has
asked the right questions and, frankly,
1 do not know the answers because we
tried to get some of those answers, and
I do not believe really that those diffi-
cult questions have been thought out
thoroughly.

All 1 am suggesting at this point is
that we wait 6 months until we can get -

those answers. But it is clear that
former Secretaries of State, writing
their memoirs which are of enormous
policy value for generations, would
have to submit the manuscripts to
some censor somewhere i{n the Gov-
ernment. You_ ask how many people
would this cover? Well, if it is 100,000
in the Department of Defense alone,
you can see that goes from the Secre-
tary of Defense & long way down fo
the civil service. *

1 asked the question as to what kind
of volume there might arise here, and
the ‘administration witness sort of
brushed that off by saying “Well,
probably less than the applications
under the Freedom of Information
Act.” But I do not think that really is

., -

i

<

-~ CONGRESSIONAL'RECORD::SENATE - - . ST4288:
- serious is the problem for such & seri- ' subitantive answer because, a3 the -~
.7 =.  chalrman of the committee has sug- '

gested, you touch upon very delicate
subjects .that will require not a me-
chanical shuffling of papers bu
matter of real judgment if a Secretary
of State, writing his memoirs touches

uponumbjectthnmybeotemba.r-""

rassmerit to the then incumbent ad-
ministration, and then who is going to
make that decision that this fs truly a
security matter, a security leak, and

who is going to say “No, it is really a .
. matter of current political embarrass-

ment™?
So the chairman has. touched the

critical point. - LTS
Let me just say we asked & num

of followup questions of the various

administrative agencies and of the de-

partments, questions simflar to those

of the chairman and to this day the

committee has not yet received an-” -

swers to those questions. So that is my

‘concern.

At the hearing on the 13th of Sep-
tember the, Committee on Governmen-
tal Affairs also took the testimony of &
panel of distinguished former officials,
including a former counselor to.the
President, s retired admiral in the
Navy and Director of the National Se-

curity Agency, and former Director of _
Central Intelligence, and I think that
the administration proposal got whatI.

would call 2 mixed review, ..

Each of these witnesses—I:think _

ta -

e e g
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they could be called expert witnesses— .

made - constructive ons. for

-plugging the leaks by other methods..... -

which relied less on the principle of
prior restraint. . e e
Because I thought that these sugges-
tions ought to be considered, and be-
cause the details of the censorship
plan had been unvefled only a few

" weeks before, I asked at the hearing
that the administration-delay full im- . -

chance to comment. A few days later,
on September 23, Senator EAGLITOX

and I wrote to the President with a -
.similar request. We have received no ..

positive response. '

Mr. President, under these circum- .

stances, Congress must act. We must

insure that the free speech rights of .

our most experienced public servants
are not restricted unnecessarfly. We
must have an opportunity to satisfy
ourselves that such s -drastic step is
warranted. This congressional consid-
eration must precede implementation
of the censorship plan. If trusted Gov-
ernment officials are to be called upon
to sign sweeping prepublication review -
agreements, Congress must {irst have
a chance to assess the full:implica-
tions. :
* Accordingly, our amendment would
require the. administration to-follow
the familiar formula of caution: stop,
look, and listen. .~

The administration should stop im-
plementation of the censorship pro-
gram. Prepublication review programs
which were in place prior to the issu-
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ance of NSDD-84 would be uneffected ‘and put thaé off for.a farth, r stidy - We 60 pot
by this amendmerit. These include the which we have ':t-s:e-?%r?;'r.‘----: -
extensive censorship systems -of. the
‘ClA and other

The -administration should look at

—.soncerned about the directive's pro-
“posed expansion of polygraph
" that, In orie of the}::go!

b

E

:ouldnotukzdfeabetmurn 18,

_Mr. MATHIAS. We are just asking’

for 6 months to jook at it because the
agencies simply have not been able to
give us the answers to the guestions

yet. ’

- Mr. GOLDWATER. Well, I believe
the Senator just said the thing that is
in the minds of ail of us who are occu-
pied with the protection of intelli-
gence. You want to find out how ser-
ous it is and what we can do about &
to stop it without stopping the so-
called first amendment or constitu-
tional rights of all Americans <who are
employed.

Now to me this does not merit a

" major fight. I will remind the Semator
that when the President's proposals
first came out they included the poly-
graph test. And you recall, when this
was introduced by Senator Henry

Jackson—2 propossl that I find great
merit in—we were able to compromise

.

- g

" Dzax Mz, Presooer ‘We aré writin '”;’

quest that you delay the implementation of
National Security Decision Directive 84 30
that Congress can fully assess the
tions af its controversial provisions.

ment officials. - ’ ;o

- The Constitution forhids the government
to impose prior restraints an the speech of |
citizens uniess it can show the most urgent
necessity for dolng s0. The implementation
of the Directive, as it is presently planned,

will create a8 comprehensive system aof prior iy

restraint virtmally uoprecedented in our na-
tions history. We are conterned that this

progTam i being tmplemented with wnjusti. 19

Oed haste and xithout

any opportunity to
consider the views af : ’

Although the Directive. was isued six °
-{act that we got that answer, we ended

been fieshed out through Implementing reg-
ulations only within the past four weeks.
We believe that the pre-pudlication review
program contemplated by the Directive
should be undertaken only after fair consid-
eration of congressional views. Congress has
not yet a chanoe t0 express those views.

a3 e

- everreceive an answer to that letter?
.- Mr. MATHIAS, Well, we

. those White House answers. - - -
. - Mr, GOLDWATER.
"7 know how you define it

WaTZR has'had those White House ans .-
T e Fuess, althoughi you ought not

get them,

_ Mr. GOLDWATER. Do tot get'mé * | .
m‘b... L

. - {laughtery” % i -

. < Mr. MATHIAS. Let me just read the -
operative line. It is only two sentences .

" Your létter Iras been trought to the Prext.

dent’s direct attention and is now being
shared with the appropriate advisers for o
thorough study andreview. - =+ = -

"..
‘You know what that meshs?
Mr. GOLDWA‘I'E!;. Well, not exact-
i\lr. MATEI.AS.. ‘ You 'have 3 ngue- v
’er, GOLDWATER. I have a vague
ea. - . ’
Mr. MATHIAS. So as a result of the
up here on the floor today.. .
Mr. GOLDWATER. May T ask an-
other ' question’ on the same point?
Have you ever received an answer that

makes a little sense?
!i&r. MATHIAS. No. -
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- Mr. GOI.DWATER. Well. now, could
wepunuethhjnstah!t.beame!

said I do not think this merits a full .

floor fight, but I do think it is a sub-
Ject that should be discussed. I know
my committee would be very happy to
sit down and, while I cannot say with
any degree of certainty, I feel that I
could promise that ‘the CIA and the
DIA would be willing to sit down and
see if we cannot reach-some limits to
this whole problem. I think there i: a.
problem. I )

Mr., MATHIAS, A.nd I am not pre-
is no. problem. }
agree.. I cannot speak for
sors, but 'I suspect that if we
have some assurance that the program
would not be implemented prior )
time that we had been able to make
that kind of & thoughtful study, prior

‘ to the time that we got the answers to
the questions—legitimate -questions, tro

questions such as those the chairman
of the Foreign Relations Committee
just asked—I. would prefer the ap-
proach of the Senator from Arizona to
Just simply, arbitrary 6-month ban,
But 1 would like the Senator from Mis-
sour] and the other cosponsors to
speak {or themselves on that.

.Mr. GOLDWATER. I proposed that
Question without having even consult-

. ed with my very able cochairman, the

senior Senstor from New York, who is-
on the floor. I have a strong suspicion

.. _that he would lean in-the direction I

" have recommended to 16t us také &

look at this whole thing. Because we

are not just talking sbout,intelligence. here—but there might even be.some-.

matters, we are talking about matters
that occur in every agency of Govern-
ment that somebody might want to
keep secret. And, as you know and I
know, the most used rubberstamp in

_tm:wwnktha.tredonethstnyz

“Top Secret.”
Solwou]dnketouktheSenmr'n

" he would give serious consideration to

the ides of thrashing this out our-
selves without bringing it to a floor
fight. As of now, I do not think ft is
worthy of that kind of attention, al-
though I think it has very, very seri-
ous implications. Because once we pass

- . it as an amendment, you know that &

date certasin does not mesan a t.h!nt.
That is the end of it.

Mr. MATHIAS. Well, 1 t.h!nk the
chairman of the Intelligence Commit-
tee makes a good point and one with
which I have sympathy. That is exact-
1y the approach Senator EacLrron and
I took. We sought to have some kind

‘of 2 general meeting in which these

matters could be discussed while we
got the information and as long as we
were assured that the program would
be implemented while we were sitting
in the room. So that we had our chairs
pulled out from under us. But we just
simply have not been able to get any
satisfaction.

Meanwhile, of course, the standard
nondisclosure agreements have been
released by the Justice Department on
the 25th of August and they were offi-

ciauy promulgated a_few days later.’

A T
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souri would agree with that, -
Mr. EAGLETON, Will the’ Sem.tor
yield for 30 seeonds on Semtor GOI.D-

’rhe ditﬂculty
wlth the proposal by the Senator from

Arizona is that implementation has al.:

'not yet on the playing field.
very much ‘on the playing
ﬂeld._md !mplmenuﬁon is ln proc-
ess, - e

‘GOLDWATER. Let us zet it
:tn.lzht. I cannot commit the adminis-
tration.

. Mr. MATHIAS. No, no.

Mr., GOI..DWATER. But I think I
can commit certain parts of

Mr. MATHIAS. I undeut.lnd tha.t. 1
did not mean that you were speaking
on behalf of the whole administration.
But that if, as s result of this colloquy,
there Is somebody-~Wwe are not sup-
posed to point to the gallery. around

one in the gallery who could whisper
lnthepropermandweeould:et
that kind of agreement.,”

‘Mr. GOLDWATER. Before I sit
down and before:the Senator -from
New York speaks to this subject, I do
not think there is any disagreement-—-1
am addressing this to- the Senator
from Maryland—there is no disagree-
ment in the idea that certain informa.
tion disclosed by anybody can be
harmful to our country but, I.think,
more importantly than that, the use
of name, rank, serial number,  phone

number, address and so forth, can and

actually have worked against the
safety of individuals,

That, I think, is what the President
was addressing himself to. It is what
we in the Intelligence Committee are
constantly concerned with, as well as
is the sponsor of -this amendment.

What do we do with the publication of”

matters which can be dangerous?

I cannot possibly conceive of 100,000
people working for the Pentagon ever
sitting down and writing anything
except a check once in a while,

That is one of the results, I think,
that could come from a discussion, &
limitation of what we are talking
about. .

Mr, MATHIAS. The Senator is pre-
cisely right. I think it is unfortunate
we have not had that discussion up to
this tlme.

MOY‘NIHAN Will the Senator
yield?

- & provision in the President's National
Securt

-_Govemment officials (with top secu-
rity [SCI] clearance) to mhm!t for

- administration seeks !:;lemenutlon-
- and without m congressi
consideration.-While the directive was

‘his Jeadership by amending the De-.

© 6% . comm L ERR
e -

m.mmmxmmth -
yield to the Senator from Mmourl -
who is cosponsor? -

Mr. EAGLETON. Would the Sem
tor like to proceed? .
hMr ﬁli‘doukmmto yielc;mehksmw nid :

e WO e to cosponsor,.
the Senator from Missourl . :

Mr. EAGLETON. 1 would uke to
present my statement at this time. -

Mr. MOYNIHAN. Pleasedo.

Mr. EAGLETON. Mr. President, I
Join with Senator Matias in-intro- -
ducing today an amendment to the °
State Department’s authorization bill,
which would delay implementation* of

prepublication censorship vast
number of their writings on l:mes of
vital public interest. Severe civil and
criminal penalties are imposed for fall-
ure to submit to this procedure. The
obligation to comply with censorship
will apply to these individuals for Me. .
presenting an imposition which
amounts to 2 flagrant and indefensible . -
violation of the first amendment. -
The depth of my ‘concern over the .
unconstitutional scope of this directive =
is exceeded only by the extent of my _ _.. .
dismay at the haste with which the :

onal -

issuedcmonthsm.onl.vinthemst-"’ -

few weeks have its scope and detafled

provisions become known through re--

lease of implementing regulations. -

Two weeks later, the Senate Govern-

mental . Affairs Committee held one
hearing on this -issue, :

preliminary A
whichn.!sedmoteqnguomthmn .

~mmumd1mumthel’reddent

on September 23, urging him to volun:
tarily: delay implementation pending
more thorough congressional review. .
‘We have received no positive response. -
In the face of the administration’s _
apparent rejection of a congressional - .
role in debate over an unprecedented
Presidential policy of this nature, I be-
lieve Congress is forced to be heard

Jlegislatively. This legislative effort is -

patterned after the efforts of the late
Senator Jackson who, only. & few o
months ago, successfully urged delay °~ .
of another of the directive's controver-

sial provisions relating to polygraph
examinations.’ Congress responded to

fense Department authorization bill,
providing a temporary moratorium
which would allow fuller congressional
review of the directive's provision. We
believe that a similar halt in imple-
mentation of the prepublication
review requirement is even more es.
sential. '

There are two substantial and fun-
damental problems that I have with
the Presldent's prepublication review
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because it represents an unwarranted
and unconstitutional extensian of the
Snepp principle enunciated by the Su-
preme Court in Snepp v. United States,
444 U.S. 507 (1980). 1t is vital to recog-
nize just how far beyond all reason-
) ;:!e limits the President has extended
epp. - o

-The Snepp case upheld the prepubli-
cation process in the narrow context
of the CIA and its unique mission.
Frank Snepp, a former CIA agent,

_ bresched the secrecy agreement he -
. signed by publishing a book about CIA
activities

without prior submission for
agency review. The Court found s

Government,

Extending Snepp beyond its facts—
confined to intelligence -
not wise policy. Nor &s it what the
Court contemplated. Yet the adminis-
tration plunges ahead, broadly apply-
ing the censorship procedure to om;
.

L N

the documents used in preparation of
s manuscript, but I seriously question
whether others, Including many in
this Chamber, wouid understand the
scope of prohibition contemplated
The prepublication contract—going
far beyond Snepp and then far beyond
the Government's p interest
.In only SCI—becomes a trap for the
unwary. The net that the administra-
tion bas cast with this directive is, I
am compelled to conclude, far wider
than Is proper and necessary and is
- therefore unconstitutional. .-
Our society places great weight on
the first amendement. The Supreme
Court has beld that “any system of
prior restraints of expression comes to
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tion against its constitutional -valid-
ity.” New York Times v. Uniled Slates,

423 UB. 713, 714 (1871). First amend- .

ment is at its zenith when
restraints on palitical speech are con-
templated, as they are here. The cen-
sorship. system may- well -have the

effect of prohibiting - citizens from -
- ment, and may well submit nearly all

(1860), at 28. This fundamental con-
nection between free speech and self-
government was recognized by the Su-
.. preme Court in the Pentagon Papers
case, presenting a simfilar conflict be-

tween national security and the first-

‘amendment. In one of the six concur-

US. 718, 722 1871 ot .

-~ 1 have addressed ny,prhdmlm_mm-;:t

cern that the administration’s prepub-
unconstitu.

the lication review procedure:

tionally extends the Snepp case. My
second major objection to the prepub-
lication agreement  concerns how it is
.- enforced. There is no assurance that
each agency's review board will consist

cansclously
view af material that is critical rather
than favorable to the agency. More-

over, the dangers of having, for exam- 20ved

ple, the Secretary of State in one ad-
ministration have his work reviewed
and censored by his immediate succes-

There is no assurance that the
review board will give rapid considers-
tion to reviewable materials, The pro-
cedure is supposed to take not more
than 30 days. Of course, for newspaper
articles, which are invariably time-sen-
sitive, even this delay would be unac-
ceptable. Moveover, the limited but
telling experience we have with the
CIA procedure, in operation for sever-
al years, suggests that contested
review can take months and even

years. 3
The administration contends that
the agreement is enforced through
voluntary complance. But I believe
that the administration intends for
the censorship. agreement to operate
more coercively. The sgreement Is
drafted so that the Government and

ved For Release 2008/12/02 * CIA-RDP90B01370R000600800014-3 | = .
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procedure. First, it is most disturbing the Court bearing & heavy presump- -
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not the individual will make determi- "
nations about which materials qualify - -
for submission. This is because the

.

simply will not be able to discern the - .
meaning of the language in the agree-

their wTitings—even if they are uncon-
vinced that any materials contain of--
{ensive information. :
- ‘This dangerous practical effect of
the agreement is virtmlly certain, es-

guidelines (guickly revoked by Presi- -
dent Rezgan) which stated that con-

sideration should- be
degree of willfuiness involved in an
dividual's fallure to

This surely . wonld

n the joints to ,
e President'’s - directive

aBows for no such reasonableness, .
““The *1 kxnow it when I see 1t.” sweep- -

in a recent-article in

the New Yark -~

£ %

{

‘ticlpation of censorship, this proce-
dure will chill the exercise of free
speech. Such a result will have grave
consequences. - N
One of America's most cherished
values is an open society where people
are free to speak their minds and to
criticize their government, This open-

L4
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lieve the active participation of these _J nrcemyooﬂe-iuu totuppannm w mm 1o the

sitings of A - Representatives y
Weinbener..mdgsmeag Shultzand -inthe Rrcomptnthispotnt < ... . eI oD the side of
sador Kirkpatriok e 204 Ambas- : - There being no objection, the testi. 3Antially a2l ks
The mnkm'an'r-“ i 2L : mwnﬂendtobemhm notes 1o the

: €AD ‘Imove ,Inr.:‘lhmn,q 1OllOwE el o, i i ~..* far_weeks as the

duced only 2 scintMa of evidence s
¢ o e Tl G e e bt Lo
- ‘oately -xffect tens of thousands of Imwmu-hugmgg%m' mmtﬂ;ﬂmuhn:d

v-_‘,;,_-, - . ing thal. either - cave - caused R
b m&‘w‘h reeord mﬂj&ﬂmu;om&humn: b
et mandating vigorous o 'SS 10 s0-calledl Com- appadiing to
el M:,ﬂ%m‘;dh T Nt verma s CUAtiol”. Giown. in The-of-; Tepeated the sme amistakes from Arnosen
; “Sap- Wnﬁﬁ)n&ﬂmnm' of our blundersofthepast.:® - . . Tl vt

. pressionof Iformation - - ¢ e D ' ment %0 sapa A i
. . The directive’s Censorshio Drecedirre - Works of all materials, * includting 1-30¢ D0 reason why 2i1s AP
=z -~ -2is uneenstitution: procedure °, Tiction, ghat they emay propose 1o have been directive ghowld - -~ - -
T is tutionally broad:; suspicions. * Publish wr in any wmxnner .propose 20 -z. ment of &M“".‘;‘”‘W%‘---.— .
- O - ‘

" “stuffing-the smouths of Ay . Classifisd -Prior 10 a . not ol Th
| . e L aion o duciot e Dt seros e they e o S e ™

information, but not «on its benefits. administered '
) X - -
- Nor on the perils of suppression.” s- would required the ; mdmud.mzhk directive  Yet we see this tendency not only dn our'
Mr. President, 3 Go sorship b Snt Of & cen- -preoccupation with secrecy :
overnment policy ureavcracy far jarger than practices Beax "s“" |'°| otber
that consistently generates.such alarm . HhRE known in our-national ‘experienae e htaause the Unian "
merits, at a minimum, our closer seru. ~ THEFe are, T am told, sbout 100,000 peamc wrenic ey own sphens o Eiver Coments
d“n-"em-,s ‘»Il?ftli%:liln::ﬁ?g wof D:chlesi Presi- g‘n"‘;b; ﬁhmvgtmmmmw :mm SCT and - they show signs of we of faflu ':?m er
on Di- a5  giance 1o the Soviet system, ‘
pecorie B4 simply must be halted 10 sign the required abeaemagt 7 A0d KTuBle o destablizing ”"d.,,,””": mgd‘::,‘:m,:’“:
permli nsible and thorough ex- Al perso orized o . - sphereaf influence that B
a.ir:inatlon by Congress. I am mftf1 con- Sified !nior:x:l.‘:: ::dmsmm mxe‘:mred Those M,,emmn - -
:ll cedﬂt&at the President can unilater- tosigna nondisclosure agreement as & con- i.w the w'!.‘:.ﬁ:loth e.ntmm oy sempted
jec{. ? out regard to Congress, sub- - d'r‘t‘:t: ©f access. “That is, of course, an appro-  effectively wndm B ihey could more -
former Government officials for :oa ‘"rat;me‘:::tbuu: the :e;xdirecnve the media were content who:m:u"
o uirement. Its opera- ity hando -
+New York Times editorial, September 22, 1903; - VC, AUmption is- that no official of the :?mu‘}‘hm 3id Dot chalienge their
* Newsweek, Beptember 28,1983 21 38, " Dnlted States Government—even & Secre- those with ~sur G4 D¢ even happler if
Waninglon Post oped article by Lewis W, MY Of State or Defense or the President’s were not loom("m mexpeﬂene:
an

' lapham, Mareh 34, 1983, National Security Advisor. trusted Jecting current
. - ~Can be
:’!:r:h’lrxgtm mwmm 21 1983, 1o exercise judgment as to what infarmation :ux:eﬂgau—th hpo.uliuto o om0l prior
March 3 Joss o OP % A7KIe By Tlosd Abruma, i Covered by the sweeping languare of that trias g <o A lessons derived from
Censonhip requirement -and might, Hf i Jearned to our sorrom Guring these st
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_‘or confuse actions or policies and

" the scrutiny of those:best
. violate our avowed
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years, A
‘use the ciassification procedures to conceal

‘our political leaders fror em!

g&opt measures that discourage the revels-
on or
that violate the standards we. purport to
follow as a nation. I hate to think
justices that might

- Approved Fé’ﬁ{éleésé"z'ddé/12‘/oz “CIA-RD
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are often tempted to,
bagassment for :

their own follies or misdeeds. S0 we must be

sure that, in the name of security, we do not

discussion of sctions and policies

. e

TR - s
ST €

R RS TR T B pe
-

.- d e
e Tee - W el . -—

tive is that it requires prepublication:.
and books writ-"
ten by policymaking: Government em-.
ployees after they.

{f they.have -had
_ compartmented information - (8CI)=-.

that .is, . intelligence . information~to
which sccess

" clearances of articles

is limited to . protect

of the in-  sources and methods. Suffice it 10.5ay.

be done, the follies that .
might be committed, q that there are-as many .as 200,000

"and the messes that -

might develop were the Executive Branch to
be able to prevent such public exposure and

qualified by expe-
‘ience to guestion policies
standards

‘On the basis

" 11s_opposition to the requirement of pre- office. As Mr. Floyd Abrams, & distin- tern of American

-

‘censorship contained in

. 1ts

7 proval of the provisions of the directive
subject all individuals having
sified information to submit to-polygraph
examinations at-the option of the-agency

for which they work and permit that agency

- to decide what adverse consequences will

- an,

For all these reasons,

result from an employee's refusal to submit

porance of or contempt for our laws and tra-
ditions eculd have wTitten such & provision.
have-consistently .beld

should not be.admitted dn. evidence..
- have explicitly. recognized .the faflibility-of

citizen stood oo
_hh-ri:humdnt\ue_dtomxher&lotm
“erroneous judgment
- on.

A d Sz L
hope this committee will strike & blow {i
freedom of public discussion and the avoid-
_ance of official coverups by objecting to this

- m'\o_"‘""-,',' roe et
Mr. EAGLETON. Mr.- President; I
. yleld the floor. .- s == - R
YNIHAN

- -Mr,-MO ] and Mr. DENTON
addressed the Chalr; :-iwte- = 207~
- “The. PRESIDING . OFFICER. The
Senator from New York." '~= " " .
_"Mr, MOYNIHAN. I thank the Chalr.

-Mr. President, I rise in support of
the amendment offered by the distin.
guished Senator from .Maryland (Mr,
MaTHIAS) and his equally distin-
guished colleague, .the -Senator from
Missouri (Mr. EacLETON). I am plessed
to cosponsor this measure which will
postpone the implementation of what
appears to be an unwarranted and
overly broad new system of censorship
of the writings and speeches of former
.Government officials. The delay will
afford the executive branch, as well as
the Congress, as the distinguished
Senator, my revered and beloved
chairman of the Intelligence Commit-
tee, states, an opportunity to consider
the wisdom of this action. I should like
to recount the history of this matter
which clearly demonstrates the need
{for this amendment. :

On March 11, 1883, the President
i{ssued a directive intended to prevent
unauthorized disclosures of classifed
information through leaks to news
media. A singular feature of this direc-

Approved For Release 2008/12/02 CIA-RDP90B01370R000600800014-3

and actions'that; and State:
and principles. : people who 'can

that could not be. written or sald,. to. judicial
access to clas-- review, : : : e

that the _jmmersion of their personnel.in the -

resuiting from s.poly-:- this restriction-on
Lo -.x'.umel_ - - . 0F

people with SCI clearances, including.
‘a large number of executive level offi-

clals of the. Departments of Defense.
and - the . White:: House--

. guished authority on the first amend.
ment observes: LS .

L AR S

emment in power decided something

“Intelli-
_ gence Agency and the National Secu-.
rity Agency have obliged their former

-~For "somei time, ‘the-Cen

employees to seek review prior.to .
1o such an examination. Only those with ig- P

- concerning intelligence
. is a reasonable rule given the complete

" world of secrecy and their perhaps

not -
;“altogether keen sense of what is andis,
.. not classified, that merges so.much in -
their. work, and the fact that.they do
not work at the levels of policy forma-*
.tion. There has been no

NSA

~ e el

objection to -
‘and CIA- per- :
‘is princi-
pally recounted by the -memoirs of
former Government officials, not the
. carrying out of policy...". T
“Mr. President, although this amenad- -

H

P90B01370R000600800014.3 |,

‘Justification. forithe:policies they set

continue, : :iQ BN
leave Government, ..

' -and .do i'contribute . .control
of the considerations I urge,” much to public debate after they Jeave - m'wﬁw “War,

e

A S R, i

RN 3 S . .
forward.: They: are policy issues which " :
+“The pattern of-these memolrs hegan."
I am not-i L '

very much needed the money for his © .
family: President. Theodore Roosevelt:.- . '- .
President,: .- " -

never wrote his memoirs as
but he kept writing books because he-- .o -
could not help himself in that regard.” -
That is° one matter with respect to..
which he ' could- not -
.«m
it has
_ , pub)
former officials and often

&

which no exception ¢ 4
but also.to argue that a policy ought .
to be continued or, perhaps, in the
case where a policy was mistaken, it
ought tobe changed. '~ - | :

“y. k
read. They are not alvays read fn the,
pumber that .the.publishers have an-i
ticipated, if -we can.believe the-.ad:
vances that are offered, but they are.:
read And they do.serve & purpose. -
This new secrecy sgreement would, as®~ .
s practical matter, put them toan end, 7=+
Itis,not:uststiﬂin:tree;pmh.but-& o
is limiting public discourse on matters .. -

which we would most wish to see ad-"
m .. - S e e

‘Officials af the Defense and State~

CohTeal s

. ment would not affect thie prepublica- _nepartments . and . onintelllic | iib
- tion review program of the NSA, the ?:nee u;.:gu. 'hn: ?::m:m” G
Director of the Agency “wrote 't0 US gencitive information, must and do 8d-" .. .=
. urging that we reject it. T have iD-- gress vital national security. issues - 1o
quired’ of the general’ counsel of the githout -using classified tnformations

classified intelligence by a former non- ey :
et emplopes o published WALREE s Horeopes f S Dot boeh .

The:enerﬂeoumelbenevutherehn.

been one and understandably did not  SocriCl for these officials to write .

. . after they leave the Govern-
feel free to give us the details, and We . and 'to submit, on' a voluntary

did not need the details. But one.

Read the front page of the Washing-
ton press or the national press on any
given-day and see if you can count as
few as one, given in an unauthorized
mtmc ) “. - :

That is our problem, Mr. President.

Not an open publication, signed, pub- .

lished, acknowledged. The executive
branch told the Governmental Affairs
Committee 3 few weeks ago that it
found only one or two instances in-
which former Government employees
disclosed classified information in pub-
lished writings. - .

~ What would be a problem is the sti-
fling of free speech with respect to
areas of the utmost public need. The
memoirs of our Secretaries of State
and National Secufity advisers and
such like have typically argued the

. of some of our former leaderssuggests

basis, all or portions. of the manu-
scripts for prepublication review by -
their former employers. . -

May I say that this sensible practice

¢ en

a basis for establishing a system that:

review is strictly limited ‘to cases ‘in
which the former Government official - ;
knows or is uncertain that his many- Ce
sript contains sensitive classified in- h
formation. It strikes me as curious ..
that the new directive appears to call
for & mandatory, and most likely, inef-
ficient censorship bureaucracy.

from a President who staunchly op-
poses intrusive big Government, and,
indeed, advocates private voluntary
action, as an alternative to governmen-

., .
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Cb!obar.ﬁﬂ. 1983

- - m a neet bdc uad
meer misun‘!nrtmnhb
burezucracy wodld have Jittle impact
on the Jeak problem. At recent hear.
ings the executive dranch.was.ahle 40
jidentify only ane instance in the Jast$
years of an amautharized disclosure of

classified informxtion in the writings -

of {ormer nonintelligence agency em-;

'oﬁicmswhomrﬂ:npatedhpmlc

debzate typically fio 30 In gpen fashian,
In contrast, leaks typically come from
current, lnonmous Gowemmm
With somethlnz sueh In—mlnd. on’
March 22 I wrote the President enclos-
ing a more «ar less routine dress repart
of that day &£iting “seniar Reagan ad-
" ministration” officials. ind such ke -
hmn:mhandma‘mmmde
flights by US. .5py- planes”.--flying.

.- about Centrxl .America, I said-1 as- ing
" . sumed there would be a “thorough in-
ternal executive branch investigatiom
of this matter” and asked M the Intelli-

gence .Committee might. be favored
with @ copyaf the findings On May S,
I wrote a similar letter to-the Presi-
dent {fallowing additianal apparent

; leaks of classified infarmatiop-—includ-
ing a Nsational .Security Louncll doou-
‘' ment on. covert -actian in Central

. America—in press Teports. seurced 4o -
.mmmmmm Ihvemao

¥ield on that paint, I. ssked .similar-
cemim 2o _;mmmmum:&
. ~ questions In our heazing. Isaid: - al a"commiltes. And a committee f

ox, if you really srant 40 .ethhizh
pummmmommm

- of ciassMied Information, who are you gaing

to put at the President's elbow during his’
euzﬂmwhenhededdsumw
umemuonnm -
‘Me. MOYNIHAYN, As‘m&eto!tﬂs
. judgment of what l: ln t.hebest habus
ext of the vountry.: -
mnmas.msmwme

' sayI did oot get &n answer. -

MOXNIHAN., Nor hm 1. I
would like sometime, if I ran et pre-
patilication clearance, o prihlish my
correspandence with the administra-

. tion' asking bave wou looked ¥nto the
~ following im the Washington Post or

New TYork Times or l1os . Angeles
Times? We could write :a detter 2 day
without fear of excessive correspand-!
ence because they do not w.dte dack.
- And weknow this.© -

X1 the investigative pro:edm:es of the
Presidents March 11 directive are fol-
lowed, I believe the administration will

.lerrn that the sources of lesks are
more likely to be Presidential edvisers,
rather than defense, foreignaffsirs..or
intelligence professionals.

Mr. President, I raised the foregoing

- concerns, {irst, in a speech befare the

American Newspaper Publishers Asso-
ciation on April 25 and, again, in re-
marks on the floor on May 319, 1t
seemed that the effect of the directive
could well be Lo strike &t the heart of
the ability .of the public to be in-
{formed about their Governmq:ft. How-

okts of his CIA

“**—'\.g Cew T e . -

L V‘ Approved Eor Release 2008/12/02 CIA RDP9OBO1370ROOO600800014 3 .-

£ CONGRESS]ON&L&HBORD—SENATE

au:tdsem:sm “The direc-

tizes tmplementing veglations had
mmbemimamwhope&m .

that my wiens; a5 well as those of
athers, would be taken into sooount by

those Tespohsible for dratting the 3m-. -

plementing rules 30 that they <ould
mmmmtmm

nouneed on August 24—is a significant -

disappointment. “The mture of the
former employee's commitment ander
. theagreement €z conzeyed in tIxnguage
mmmmvs.amwob-

scurity. Indeed, I -wotiid go Turther te
my that this Janguage appears 1o have,

been modeled .on some ©f the worst

written sections .0f ‘the Internal Reve- .

concerning
‘even i the informstion is unclassified
-and even 1f it has Seen 10, 20, or mere
years since his departure from Gov-
eohroent

service. In an apparent efort -

wmzmmeottheammhﬂonw

forluded in paragraph $:

Howewver, tunmnq\ﬁuduw(or
review xuy such mnaterials that exclusvdly
contsin intormtion ottained ‘bry

axtally
- me at a time wehan 1 bave oo

exployment,
cantect or ather selationahip mith the 0.8,

Gmmmr.nnd xﬂcbmubemm

-00\

Mr.heddnx.zhm mmﬂyhe ’

lawyers at that. Syntactical awkward-
ness and xegative

thelr hallmark. I the however slanse
is given.a strict literal sreading - it
means that former Dafense Secretary
deherge ‘mould hawe - u <lear a

experience,
Men, X he Ofr. Weinberger) read the
book while he sérved at the Defense
Department: dut he would nét have Xo
dlear the manuscript If he read the
book before or after he served as De-

fense Secretary. It appears as though'

some neoscholastic spirit has inspired
this <tause. Surely & system of censor-
ship which turns on ‘when 2 Ceabinet
Secretary reads opensource material is
in the same league with s philosophy
which speculates about the number of
angels swhich can fit on the headofa
pin.-But it is not & practicable system.
‘Nor isit a prudent system.

Now, we are & £roxnup country.
This cries for Turther Inquiry.

“To avoid absurd results, I would sug-
gest that the however clause should be
-imterpreted 30 &5 10 preclude any subo
mission requirement if the former otfi-
cial publishes material which merely
cités or drams on information in the
public domain—that is, which is -ob-
tained or obtainable while he is not
employed by the Government. Of
course, <lassified information may dbe
in the public domain as a result of an-

. their parll in speaking out un crucl
issues of prfolic Dolicy. 1 cxn thirk of -

_——r .—..'4.‘..

{armmiation are .

’44"“’ .

-speak or write-in e manner to avoidex-

mwwmam"-
mm - -QA‘.“ Bt &

to’

‘Interpretztion,
{ormer o1ficials will have to proceed at

mmm&lime‘nm STmMS °on-

given dmmmwem

Must he' submit 3t To censorship hy
his suceesspr? 1 8o not believe he
should e required to do 3a. Public
deébate Is - erimanced .¥hen ' former
policy . officia3s cxn mmyﬂy i
ﬁeelyoﬁermmmhhwson

their experienge, but does not disclose

smssj’
_mumhed “Qlsclosure~for "exainple: .
leaks. Cestaiehy, -l.imc:m@&'

‘Iaffermefmcolmmreuﬁm .
Tehabfittate 4 seriously Tiawed .-

effort o Place Ymits om an unreason-

. altile and sweeping submission require-

'Neverﬁmles. 'me ‘!omer Secretta

eouldmtbemtn‘tmmammuut
the new nondisélosure agreement that -
his successor will agree thxt he is not,
ohliged to submitt tis =tate-
ment. e mxy 1ot wxnt 1o ‘txke the -
risk thet 'the Fustice Department-will _.

. institote a <vil action agninst Bim:

Indeed, e wbeﬁﬂedmtwbm'
from spesking out. “The Tew "agrees
ment does mot early - “this
result. An@-unth it s amended -or offl- -
cially ‘interpreted <o 4o s0- it -lhbu)ﬂ
not be permitted to gointoeffect. -

-“Therefore, Mr. President, I mnm
support the amendment. T ‘woifld hope
that the executive branch would take
appropriate action to remedy Its fixws.
b § ltdeesmt.!.iormmﬂdsupm
alegislative appreach. -

-1 yleld the Tioor to the :prh;ctpl.l
:pmoudﬂtemaﬁdmeutto see Y

they do not xgree with me that we -

ought to press this amendment, .adopt
this amendment, enact 1t, and then sit
dovwn in good faith with the adminis.
tration and say, “Now, what is the
problem you are trying to solve? We
want 1o solve it with you” in the In-
telligence Committee, we have Just-re-
ported out a dill authorized dy thedis-
tinguished <halrman which ™ does,
indeed, provide Jurther restrictions on
Freedom of Information Act access 10
documents of the Central Intelligence
Agency. We felt that there were cer-
tain areas the acts search and review
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remqulmnem:né‘mublud the. work ‘of
Agency, bited cooperation with
it by other intelligence services and we

did.not want a third of the employees
of our intelligence community going
through files only to demonstrate that .
there was no meaningful information
that could be declassified and released
to the public! We did it then. And we

could do it here, or 50 it seems to me,

but first we must prevent this new pre-
publication review requirement from
going into effect; for it is a violation of
our constitutional values, {f not of the
Constitution itself.. That is’my judg-
ment. Mr. President,.I yield the:floor.
. MATHIAS. Mr. President, .let
me brleﬂy -respond to- the ‘Senator
from New York. I agree with him that
we cannot allow this implementation
- of National Security -Decision Direc-
" tive 8¢-t0 go -into effect without at
least an opportunity to find out what
nnd of damage it is going todo.. -

. Now, the Senator from New York
has said that he has written books. He
has been very modest in his descrip-
tion -‘of them. They are informative,
useful, and readsble books which is
more than can be said for many pub-
licly authored volumes that come out
- these days. But take the Senator him-
_sell. He hagbeen exposed to a level-of-

'mtem:enee information: .that would
“‘bring him within the purview of this’

- provision i1t .is. going-to be imple- Of the Dep nt of , the.De-
- mented more broadly than-the present— partment .of -State, .and. the Depart- -
narrow .limits that cover the Central . .

__Intelligence Agency and other intelll-
" 'gence agencies. Even I'in my modest -
. way have been exposed to some ot
. these sources of informsation. .. -
. Now, how do you hzndleaSecretu‘y
of State’s memoirs? The chairman of
the .. Foreign . Relations Committee
- asked that qustlon.Wholscoln:w
- .censor George Shulty’ memoirs?. Is it

"censor in the next administration? -

Mr. MOYNIHAN. Would the Sena--
tor allow me to make the observation.
Or might it be George Shultz censor-
ing his own writing out of a sense,
well, he did make that commitment
and as an honorable man he will abide
by it as little as he might think it a
sensible one,

- Mr. MA'I'HIAS.ThItk.ofeoune.t spect

pmofthechmlnzeﬁecto!tmsm
_gestion. We simply do not know enough
about it yet, and that is'the whole pur-
pose for being here today. We simply
. want more time to find out what
really is involved.
.Mr. DENTON addressed the Chair.
The PRESIDING OFFICER. The
Senator from Alabama is recognized.
.. Mr. DENTON. I do not wish to try
. to gainsay all the opinions offered by
either the distinguished Senator from
Maryland or the learned Senator from
New York, but I must register some
disagreement ' with the amendment
being proposed with information and
opinion from those who are in posmon
to judge this sort of matter. - .

By ST

-... .
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Immthuthemmmm
aware of-the .Jetter .to- the Senator
{rom Maryla.ndtromthemrmrot
the National Security.--Agenty. Previ:
ous mention has been.msde by their

counsel referring to one case and the
fact that very few details were offered
;boutit.ldonotwishtoloundatm

aware of mmdreds of -cases in. which
had the leak. been identified great
harm would have been avoided. Usual-

1y this is a combination of perhaps 2+

to-10 pieces .of Information which in
.themselves might eonsm:uu no thmt:
to the national security. -

Mr. MATHIAS. Would. the Semtor
yleld for a brief comment? Just so that
we have the focus of this amendment
previse, we are not talking about leaks.

* m. DENTON.IW-M“;; Coe

: Mr. MATHIAS, We are not talking

: about. leaks. We are talking about pub-

lished materials of former officials.

--Mr. DENTON. But the same ration-
l.le applies with respect to the-re-
sponse you received which lacked de-
talls regarding the examples of what
had happened in the past. That is why
I made the remark. I am lme o!
what the amendment consists of. -

Mr.. MATHIAS. The. Senator;’ of
m is entitled to his view of that. -

onlyoneeonﬂmedaseuthereh;d
_been more," -

Mr. DENTON. I did not menﬂon
onlyonease.Youmdthat. -

- Mr. MATEIAS. The witnesses before .

g I L

letter. there "is-& "discrepancy, ‘which
the letter indicates. The Jetter from

. the National Security . Agencr Direc-

thorization Act for 1984 which you recently
introduced. The effect of the amendment,
as ] understand {t, would be to preclude the
tmplementsation or enforcement of a govern-
ment prepublication review policy with re-
to government employees. st least
after they.have left government service,
except as such policies may have been in
effect on March 1, 1983. As you are aware, &
general program requiring individuals with
access to Sensitive ented Infor-
mastion (SCI) to submit intended disclosures
for prepublication review was instituted in
March. The purpose of the amendment ap-
pears to be to preclude implementation of
this program. Since, in my opinion, the pre-
publication review program applicable to in-
dividuals with sccess-to SCI is useful for the
protection of National Security Agency in-
formation, I am naturally apprehensive over.
the possible adverse e:lect of the amend-
ment.

The next pmgnph is important: -

NSA has had in effect for some years reg-
ulations * establishing a prepublication

* preview program for NSA pemnnel. this pro-

‘ment, which .is trying” to sccumulate

- chairman" of- the Forelgn Relatiohe *- . : - .|
_. Committee . wishes (to _finish m:.bm..,.‘..‘._.,-;,

- LN - o ——— T

oaoberzb ‘1988 -

mnwmﬂdnot'betﬂcehdbythem’ s
ment. However, the general extension of & - ~: -~ 0
mpubuauonreﬂevmwndpm o ’

of NSA information only commenced.as = .
result of meumhuumumm
mentation of thedlncuvehlmud.mny ]

the :enenl prepublication review program
for ‘individuals with 8CI access throughout
government to be s significant-step in prov
tecting ceul Inunicnet sources and

Beeonﬂnuslnthn.t‘vein. R

I do not wish to presume upon the .
wisdom or the judgment of the Sena. -
tors vho have been ‘In favor .
of the-amendment. I have asked with . . -
good will of the Senator from Mary- ~. . .-
land and he, in good ‘will, responded, " . °
that on behalf of the Justice Depart- -
examples which-might be sufficiently o,
convincing, we should postpone until .
Monday next the eonsidentlon of thls :
amendment. -

The Senator trom mryhnd
sponded . that he:would concur lf 1
could get an approval from the floor,

-today—wanted it through, as & matter
‘ot!act.uotlo'clock&oday—nwem . AR
st some kind-of stalemate. ' - - i g

- I should like to offer further tn!ot-
mation in oppoduon to t.he amend.”

iR E

Mr. MATHIAs.Itmi:htbemfnlto‘ *;; T
makeaeommmtcr'twoonthem
Jetter while that subject isup. - -.
. Mr, DENTON.MuInnhh? " .
. Mr, MATHIAS. Yes.© .- A
- Mr. DENTON. 1 reeocnl:e tha.t the' -l
Senator from Maryland has more per-
spective on the NSA letter. ’ . N :
- Mr. MATHIAS. . Let menyone
thing at this point, because it seems to
be 2 personal concern of the Senator -
from Alabama. He said that perhaps
the:Department of Defense, the De-
partment of State, and the Depart-
ment of Justice were reluctant %o dis-
close publicly . their concerns about
some disclosures.
Mr., DENTON. No, some detans
about previous examples.
Mr. MATEIAS. I want the Semt.or ) _
to know, that at the hearing, we invit- - i
ed eich df those Departments to make . i
i

4.. R

: & classified submission on anything of”

that sort they knew about, which
would be held in confidence in accord-
ance with the classification law. Not
one word.of reply was received.

Mr. DENTON. I have heard recenuy.
that few regard a Senate hearing room
ss a confessional. Without any reflec-
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- tion upon any of us, therehave beena

a-.A-. -'.

. .
- _

number of Jeaks from.staffers and

- others fn this body and in the House
- of Reprueauuves. -

MATHIAS. The repuutlon of

Semt.or GOLDWATER'S committee has

been excellent. They have been the

trustees of the hlzhst secrets of this

Government. - . I
. Mr, DENTON. 1 do not denythtt.

Mr. MATHIAS. I do not think we

can accept an implication that t.here
hzve been Senate leaks, .

_ Mr. DENTON, I belleve there have

" been Senate leaks, ' not” necessarily
from that .committee, but I believe.

”there have
.Houses. I might have been the source
of one, myself,

been leaks from both

My book was submm'.taed to t.he De-
partment of Defense voluntarily;-and

‘they found insdvertent disclosurés in-
*. it. 1 voluntarily sssented to the dele-
_ tions of those portions from the book.

1 agree with sunshine in Govemn-
ment. I assure my colleagues that op-
position on my part to this amend.
ment is not arbitrary. It is one born in.
the knowledge that men have died be-
cause of inadvertent disclosures.

Let me offer one example. I admit s
that it is a little beside the point, but I -

:eneve it will be inxom;tlve and rela-

- Before the Fld "on’ Vinh during’ the... y'x
* -Vietnam war, in‘retaliation for some.
thing that had béen doné to our side; . The

Approved For Release 2008/12/02 'CiA RDP9OBO1370R00_0600800(_)14..3 _ _'.' :
CONGRESSIONAL RECORD -sam:rn T

honor thst. the nm.nt Sem.tor trotn
"Alabama brings to this Chamber, as he
brought to his career, but honorable .
men and women not lntendlnc any
ha.rmtothelrnmon. AR . e

ine that he was involved in some very
sensitive activity-and may well: have
given a paper :t the .Amerlel.n SOdety

of Engineers.

But -that i3 not t.he le:k probleu.
Our problem -is the deliberate disclo-
sure of sensitive -information- by per-
sons within Government, some. oi
-them intendirig to.advance the pur-
-poses of tdmimm-gtlon. some willing ¢
to block it. You typically find that
.there is a policy tight going on. That is
& problem of morale ‘and self-regard
and standards. That is not what we
are dealing with here. We are dealing
with the inhibition of free speech
which is what the pubushed material

Mr. DEN'I‘ON Mr Prsident. wm
the Senator

The . PRESIDING - OFFICER . oM.

the President .of the -United.States HzcrT), The Senator from Alabama -

went on the radio and television, ais- . -

- - :takenly thinking.that-he had been in- -
-« -formed by the carrier commander that -
- the strike had been launched against -
. Vinh. He thought that the carrier

commander, in saying: “The strike has
been launched,” meant t.hst t.he ph.nes
had hit the target, ¢ ;- " < .

So the President went on the a.ir and
said to the world. "We have -struck

* Vinh.”--
. Wehadnotstruckvmh.'rheplanu
were en route. The antiaircraft batter-

ies were alerted, and we lost some good
men that. day.
remark by the President of the United
States:-I think this éxample regarding

‘ security requlrements should be con-
. .. gidered. -

Butlnkthatwenottrytod:yto
tmpose a 6-month delay without fur-
ther consideration ot the matters by

.the whole Senate, *

.Mr. MOYNIHAN. Mr, President. 1

" say t0 the gallant Senator from Ala-

bama, .who has earned the respect of
this Nation as few men in our time,
that we are not talking about the jinad-
vertent mistake of a President, and we
are not talking about the well- or {ll.
intentioned disclosure of information
by persons in office secretly to the
press. We are talking about books md
articles published, - -

by an inadvertent -

Mr.~DENTON, -Mr.: President,~I:am -
pmonﬂlyhappytohaatheeonﬂd-
ered ‘and “very: *tenerousnmnrh re-
garding me personally. -

Iwoulduythsttfmythm:mrin-
advertent disclosure, which would
have gone through and done - this

.. Nation -some :harm,- as: the. Senator

S8ys,-came from someone who was at
least trying to be honorable but made
an-error. If my book had been pud-
lished with that information there, ‘it
would have done harm to themrity
interests of the United States.~- - -
Thereﬁewonlytooka!ewdml
now wish to offer the statistics regard-
inzprepubliuﬂonmiewzwhlchhue

=~ taken place 30 far. -

‘There seems to be an hnpuuuon of .
great delays, but the statistics which I
offer today are to the contrary. The
directive, in fact, requires the review

-,tobeeonduct_edwithlnsodaysofsub-

mission. -

Last year, for exa.mple. the CIA con-
ducted 213 such reviews and complet-
ed the same wlthin an average of 13
days.

For short writings, the reviews were
conducted in a manner of hours.

I have heard suggested that to dat.e.
the administration has cited only one
or two instances in the past 5 years in
which former officials of State, Jus-

Mr, DENTON. That is why I offered_ tice, or Defense Departments have re-

the example of my book.

Mr. MOYNIHAN, And we are talk-
ing about books and articles published
by persons not perhaps with the
degree of intense sense of Nation and

vealed classified intomauon wlthout.
authorization. =

The fact is that since 1977 some 929
items have been submitted to the CIA_
for prepubnc;tlon tevlew. of which™

Cenet .
-ty

S f4291

a—“ . .

241 eont.llned ch.nlflad !nxormstlou.

.that was protected* by the directive
mdwn leeordlnclydeleted. ' i---w -

.In conclusion, st this point let me

Just say that I firmly believe that clas- -

sified information must be protected -
- from .even an insdvertent disclosure

from those within our Government -

*who have lawful access. I believe it can
be overdone. I.believe that the NSA
Director-is not a politician nor & man

who {3 interested in promoting or de- -

fending the administration politl
Ibenevehekmmthenat{-oﬂ’ﬁ

interest as he sees it when he objects -
unilateral

to a 6 months
delay in ‘that which the executive:
branch has found in the national in-

terest rezu'ding mut.horiud dbclo- _

sure. - -
1 plan tovotelninstthh unend~
- ment and encourage my colleagues.to .

dothenme.lbenevewemustdchy ’-?»

until Monday and hear the wholé case

."...from those who are trying to protect *

omsecnﬁtymuvenotyetutbend
themterm together, R
.Butlteelwewmbelcﬂnxunwheb
lf we adopt this. amendment with the-.

- Httle - Information we h:ve ,thig
polnt.. e e -
.Mz, Preddent. I oppoue thk smend-

Rl

[

--*.

--.’]

menttotheDeputmento!SMAu' Lo

thorization Act, 8. 1342, proposed by
.the’ senior Sem.tor .m Mauhnd.
Mr. MATRIAS. ¢ 5. 5005 L 2 =,

This - unendmmt lttamptz to delty
the implementation of National-Secu-
rity-Directive No. 84, entitled:*Safe--
guarding National -Security - Informa- -
tion,” which was signed by the Presi-
dent on March 11, 1983. Of particulay
concern, apparently, to the Senmator
from -Maryland, i3 paragraph ' 1b,
which requires ‘all persons with au-
thorized access to sensitive compart-
mented - information (SCI) to zign a
nondisclosure agreement which - “in-
cludes a provision for prepublication
review to-assure deletion of SCI :nd
other classified tn.(ormsuun. Tt

afem iy o,

“The Senator from Miryland" eon-

‘tends that such ndndisclosure agree-
ments requiring prepublicatiorr review
violates the former employees’. first
- amendment rights to free speech. - .

In fact, the Supreme Court has re.
contly upheld the ‘constitutionality of
prepublication review for CIA employ-
ees in the case of Snepp v. United
States, 444 U.S. 507 (1880), :

The protection of the national secu-
rity information is a primary and fun-
damental constitutional responsibility
of the President that derives from his
responsibilities as Chief Executive,
Commander in Chief, and the princi-
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‘pal instrument of U.E. forelgn policy.
Agreements to preserve the secrecy of
classified information are an appropri-

- ate method for the President to- dis-

charge these constitutional responsi-
~ The Sepator from Maryland also
contends - that the implementation of
this directive would affect' tens of
thousands of officials in the State,
Justice. and . Defense Departments.
Indeed, this directive will apply to ap-

. - proximately 130,000 employees, most

in the Department of Defense, who
have access to sensitive compartment-

. ed information (SCI). SCI is a catego-

ry of classified information that is sub-
Ject to special access and handling re-

quirements because it involves or de-.
rives from particularly sensitive intel- -

ligence sources and methods. The
power to require_the signing of such

. an agreement as a condition of access

to SCI is ‘supported by the statutory

suthority of the director of Central
Intelligence to protect intelligence

sources and methods, 50 US.C. Sec

403(3X(3), as well as the more funda-

“mental constitutional responsibilities
:‘f;,:ihe President regarding national se-

ty. . ‘

. ‘The sponsors of the amendment also. .
contend that employees covered by
this agreement will have to subniit for -

“review & “broad range of their writings
of public issues™ in :

_“intelligence matters.: -. -
.. The Senator from ‘Maryland alleges-

" matter of hours.

clude information relating to specified

-that -this .program of prepublication

_review:will allow the administration in -

power to censor, views of those former
top-level people with whom they may
" . In fact, as I noted before, only classi-
fied information can be deleted. Judi-

cia] review is provided, and the Gov-'

ernment must be able to demonstrate
" in court that all -deleted material is
-properly classified pursuant to Execu-
tive Order 12856. . =~ -.° -
There is also a suggestion from the
sponisars of this amendment, that pre-
publication review .will . keep authors
from publishing their views in & timely

manner. N e .
_In fact, the directive requires the
review to be conducted within 30 days
of submission. Last year, for example,

the CIA conducted 213 such reviews

‘‘and completed the same within an
average of 13 days. For short writings,
the reviews were conducted in 2

“The Senator from Maryland also
suggests that to date, the administra-
tion has cited only one, or possibly
two, instances in the past § years in
which former officials of the State,
Justice, or Defense Department have
revealed classified information with-
out authorization. .
In fact, since 1977, some 929 items
have been submitted to the CIA for
prepublication review, of which 241
contained classified information that

- Approved For Release
T AAINGNE . by
.was protectsd by the directive and was -sent is avallable or not. But it 4s some- -

: deleted In addition,; many -thing that could be explored. Again, I -

perpetuity.’. .-
" In fact, such employees are only re:

- vy A N

e
ro O N

sccordingly
government . employers -who 4o not
.necesiarily have access to .sensitive -
compartmented information, voluntar-
fly submit writings for prepublication
review. Indeed in 1876 before the pub-
lication of my book dealing with my
experiences as a.POW in North Viet-
nam, I voluntarily submitted the same
for clearance and-deletions were made.
Mr. President, in conclusion, let me
- Just say that 1 firmly believe that clas-
sified information must be protected
from even an inadvertent disclosure by .
those _ within - our. govermment who
The President

e

ability to control the continuing unau-
‘thorized disclosures would only en-
courage additional unsuthorized dis-
closures and thereby threaten our na-
tional security. ST L o
Therefore, I plan to vote against this
amendment and would encoursge my
colleagues todothesame. . = .
I thank the Chair. :

GowpwaATER. . - S - e
-Speaking only for myself, it would
be agreeable to me as long 2s we had s
commitment that - implementation -
‘would be suspended during these dis-
cussions. 1 think it would be the pref-
erable, the more civilized way to pro-

1 am.disappointed that we had so
little cooperation in trying to move
down that road. But that is the case.

. Let me just address myself for one
moment. to thé National Security
Agency letter., .

Mr. DENTON. Mr. President, if the
gemwr will yield, may I ask a ques-

on?

Mr. MATHIAS, Yes.

Mr. DENTON. Mr. President, if we
could not receive the permission of the
floor manager of the bill to delay until
Monday, could this not be offered as a
freestanding bill next week?

Mr. MATHIAS. That would take
unanimous consent. I do not know
whether or not such a unanimous con-

2008/12/02 : CIA-RDP90B01370R0006008
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" approach among all parites. The Sepa-:, = -
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000143, 20,.1988 -

e -
-

wish to offer the ultimate cooperation * -
of which I am capable to the Senator- ..
mm .” ) .. - o

"As the Senstor from Arizons sald, : . - .

this is not something that we should .
gotothematon.” - - - " .. -
Mr. DENTON. The Senator is cor- -
rect, and the Senator offered some ex-
“nmtml“.v‘a e ) R . S e
“. Even in my short time here, I have':
been aware of delay from the execu-
tive branch in answering questions. I
realize they, as we, are somewhat over-

worked with our staffs in answertng:. .. - -

Ibeuevzweeouldmcharéuon;blejﬁ.

tor from Maryland hss spurred the ad-;
ministration on and has been the cata-
lyst. I think he is going to get the an- -
swers he wishes: I only ssk fors few - -
days to allow -the.administration to :
present their case. * - .

Mr. MATHIAS. Mr. President, the .
Senator from Alsbama has mentioned - -
the National Security Agency. Let me

-~ L -
-

o> Fort Meade, Md., October 20,1883, ©~
Hon. Craxrrs McC.Marxms, ~°° - -~ -T."

US. Sengle, - %" == 7 = vt
Washington, D.C: =~ -
Dmax StwaToR MATHIAS

S een

amendment to the Forelgn Relations Av-..
thorization Act for 1984 which you.recently -
introduced. The effect of the.amendment,

as ] understand it, would be to preclude the ' *
implementation or enforcement of & govern= . -
ment prepublication review policy with re-
spect to government employees, &t least- .. °
after they have left government service, . .
except as such policies may have been.in
effect on March 1, 1583, As you arefware. 8 .
genera) program requiring individusls with .
access to Sehsitive Compartinented Infor-

mation (SCI) to submit intended disclosures - i

for prepublication review was instituted in'
March. The purpose of the amendment ap- -
pears to be to preclude implementation of

Since, in my opinion, the pre= !

program.
publication review program applicadle to in-
dividuals with access to SCI s useful for the.
protection of National Security Agency in-

formation, I am naturally apprehensive over * ..

the possible adverse effect of the amend- - .

ment,

- NSA hss had in effect for some years reg- .
ulstions establishing -a . prepublieation . .
review program for NSA personnel; this pro-
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October 20,1583 . " °- " CONGRESSIONAL'RECORD'SENATE ..+ 2.7 | * SU203 -
gram would not be affected by the amend: . Mr. MATEIAS, That 1 & poisiblé fb: * review program to extend to reciplénts "~
:;ne:;z‘.’:m. the genenal extension of & terpretation, but I think the most tm-._of NSA information. The letter says if - = _
“of m‘“""wm‘““:mm:” 4 portant thing that the Director says Is “that review is>halted it is going o~ - "
mentation of the directive is halted, many Senstor from New York has also said. about books just as you.are, prepubli-
persons who receive our most highly classi- .1 refer to that line in the letter.in cation review of books. So he-is not -
fied signals intelligence information would. Which he says that our experience has talking about. Jeaks which come from - -
. be excused from obligations now in effect to been that most - unsuthorized disclo- other sources, hut leaks which appear. - -
g&m&mhzrwwmw review,. suregyot cl;qssdgied signal” intelligence -in books; and I think the result of this _ -
* : unau- are by non- A R K - T
BSOS ol Tt 5 G o vy Sl B i T e
’ ; where an 1¢ are the prob-. ) md £ . o
e o G cern | Bave et i Lok of Sours: Are ALY Bt oo P
: . anonymous. No one knows who makes- '
o ‘m“ “““,,"’u":‘g :",“‘ w,lnm,m nt ~mh°“ a lesk yniess it is the President or the
: * & ° - b
tecting sensitive intelligence 'sources ".:é Secretary of Defense or someone leak-:
methods. Accordingly, while, as stated, NSA ing deliberately, but the great volume

o
. . ’

- -
oo,

-
PR

I respect the motives and the exper-: .
e of the Senator from New:York -°
‘with- this- tremendous experience’ in" =~

- the amenament.

perso:;fl:ot:ld not be d‘tedad&y the of leaks are anonymous.. When they
amendment, the protection of NSA informa- pPear, no one ‘W, ‘source
‘tion- could be, and as I believe signals intelli- ;’;& and we h.?,"’:’,,:g ah‘;-ry_'we

_gence to-be of vital importance to' the gtir around, members-of the press are’

United- States, I trast -you can understand . -
my concern that the oznm might enact asked to produce ' their” notes, they

. add-at this point that neither is

Sincerely,

Lieutenant General, USAF,
Director, NSA/Chief, CSS.
Mr. MATHIAS. Mr. President, when
the letter is perused, it will be clear, as
the Director says, that NSA is not af-
fected by this amendment. I should -
the

*” Central Intelligence -Agency affected
by this amendment. Each of those

~

~ those who happen to leave

. delay.

-pect that {f any of what

agencies has'its own programs and-

those programs would :not be .inter-

- - +-~feped With in-any way by what we are

talking about today, ‘the 6 months’
1 do thirk that the Director has per-,
haps gone as Iar as he could go in stat-.
ing the extent to which the directive
has already been implemented. After

all, the standard forms were not pro- this

mulgated until late August. So I sus-
he called
signal intelligence consumers. have in
fact undertaken .any obligations that.
were not -applicable prior to-the issu-
ance of the directive, those obligations
have not changed very much. .- - .
1 do not follow what he.is trying to

.tell' us when he says that this amend-

-effect of the Senator's

.ment would excuse many consumers
from obligations now in effect bécause
I do not see it that way. .- .

But whatever he.means by that, I
would turn to the point that 21l we are
seeking here is a delay. The only intel-
ligence consumers directly affected are
Govern-
w and April
15, which probably is not goingtobe &
very large body of men and women. It
is going to be 8 fairly small group.

Mr. DENTON. May 1 hazard .a ques-
tion and suggest what he might mean?

Mr. MATHIAS, Yes. )

Mr. DENTON. I admit it may not be
direct. By Executive order apparently
the appropriate agencies have been
getting prepublication review from
those to whom they give highly classi-
fied intelligence. information. The
] amendment, by
its explicit exclusion of anyone except
the CIA and NSA, might be. the
hazard to which he refers. . .

Approved

refuse, and ultimately we seldom find

. out who is the leaker, But in the cases

we are talking about--the cases:de-
scribed by the Senator from Missouri
and the Senator from New York—we

are talking about people 'who publish, .

who sign their writings, who put their

-pictures on the back jacket of their -
books in the hope-that their hand- _
some faces will help sales, and who-are -

‘subject to the criminal law. These
not people who will get off scot-fre
-they disciose- classif

publisher’s-party and haul them into
court. . R D it SO R P

"Alabama it may well be, and I would
not stind here and .deny;-that we
should tighten up the criminal law in
respect. That is
other discussion. - °
.- Mr. MOYNIHAN.
can discuss, if T may say, in the confer-
ences that we are proposing.. -~ -
Mr, MATHIAS, That is right. It isa
subject that can be part of the overall
general discussion. But those are the
ways in which 1

_the prcblem - of - the' distinguished

former officials -of Government who'

- write a book. You are not dealing with

the clandestine anonymous leaker who .

does so much damage, and I think that
simply giving us ‘time to talk about

this is in the national interest.I do not’

{n any way want to rebuke the state-
ments of the -current Director of the
National Security Agency, but let me
-say that .one of the witnesses in our
committee was Admiral Gayler, &
former Director of the National Secu-

rity Agency himself, I do not want to-

characterize his testimony, because it

is a matter of public record and can be .

read. But I think it is fair to state that
he had some serious reservatiafhs
about National Security Decision Di-
rective 84, - .

Mr. DENTON. Mr. President, I ask
the gentleman questioning the NSA
letter here, if it is not to be under-
stood that NSA found good reason to
tmplement the March 1983 directive
which caused the prepublication

fed :information.
The U.S. attorney -can rap on -theisl
door the day-after they-have had the

8 subject for an--

It.isa. sub'!;oct- we

think you deal-with

this field,-and the Senator from Mary: !

land for his integrity and his concern

-over the national security, but I re-

quest them to consider from the point
of view of prudence that we learn a'bit

more - about. what the NSA .letter. = .

means before we take this step of de- - -

laying for 6 months. the extension
which  these

.Mr. MATHIAS. I can only repeat
that I am willing to talk as long as the
ng AS We can get an |
Rt the pro- - .

£y, Presi- -
t, the amendment befgreus is nec-:
efidential direc-

the.

of.a sensitive compartmented informa-
tion clearance to ‘a lifetime require-

ment of -prepublication review for all .

their writings—both fiction and non- -
fiction, from books to letters to the. -
editor—that deal .with possibly classi- -
fied information or intelligenece activi- .

ties. Such'a massive prepublication -
. review - :

result in serious time delays in publi-"

- security-responsible =~ -
.people have found desirable. LT

My coneesn is & provislon In thit dF——
R P - rective that would subject all holders’ .
So let ‘me say to-the Senator from -

requirement seems. sure 10 _

cation, and it could all too easily be- .

used ini a political manner.” © ° ' =
The_first amendment concerns that
this provision of the Presidential di--.

rective raises were summed up admira:

bly by Richard P: Kleeman, senior vice. -

president of the Association of-Ameri-

can Publishers, ln"tut.imony' to two- -

House committees: -

“The Directive threatens to have an espe-
cially deleterious impact on the writings of
former government officlals, New
trations will be empowered:10 pass upongthe
writings of those whom they replaced. The
latitude afforded unger the. Directive will- .
inevitably invite both delay in pubdlishing- -
and politically motivated excisions which .

will have the effect of harassing those who* -

would criticize their. political successors.
Whether what will be lost is timely debate
wof foregone publishing opportunities. the
loss under the First Amendment will be in
calculable. :

It is true, 61 course, ‘thtt CIA person--
nel are already required to submit

their writings for ,prepublication -

review. Intelligence personnel tend to
learn many more details about highly
sensitive intelligence sources and.
methods than do the personnel of:
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policy agencies, 30 & prepublication- feel its chill. Thé memoirs of Benry Kistin- perience “and - viewpolnts “with the
review system is more defensfble for &£z Richard Nixon, Zhigniew Brzesinski and:. American -people is_absolutely essen-- .
the CIA. My understanding is that our: Jiumy CRrier ould be sublect to censor.. ta] for the public to make informed
i:!tgn{;nee uezf: :ee b&o problems 3 ¢ Judgments.F . N TSI T LT C .
’ e amendmen OFe US, 33 cxander Halg and Edmund Moside would - EXtending to these .officlals the: . .
their procedures were established - navy to be cleared before they could be re- System developed for the CIA and .
before March 1, 1983, which is the leased. Journalists, political candidates, col- other intelligence agencies poses, .
cutoff date under this amendment., - lege professors and lobbyists who once beld . therefore,-a grave threat to the proc- -
It is much harder to justify a pre- sovernment  office would ‘be sllowed to. ess of free and open debate in our
“publication review system for the vast, public only. government-approved ideas gemocrstic society.” Prepublication
numbers of nonintelligence perschne] - S308t SovermErt aliatn G B0 ) censorship inevitably chills the free’ .
with access Lo sensitive compartment- . dom of expression. ‘Any censorship '
. perflous. Experience with the CIA’s review
ed information. I have heard com- paneis has shown that government censors, System involves subjective judgments, .
plaints about the publications of ex- are just as Nkely.to suppress & - and in this case the judgments of one -
intelligence personnel, but I- have not facts and undesirable commentary as legiti- administration "will govern the writs
heard the same national security con-- mate secrets. And that is the yéal troudle  ings of the off! of previous admin--
+ cern regarding the writings gggmi-mtnuun'xm.nnﬂdumdwpr& {strations.” :° LT e
policy officials or military personnel. vent one-time  government nmdab lmlll'x'

Given the real question of whether SHiticizing current governmest implemented, the Congress must have
_ this system is needed and the real cop- “mmm“mmmm’p:,mwl‘x Qebating AT OPportunity to assess fully the al-
- cemn that prepublication review could questions of warandpeace. . . . leged benefits and the anticipated :
_exert-a chilling effect on important: - To prevent the harm inexitable from such ' risks of wider censorship of the writ- . ..
policy . debates, 1 think ~Congress: censorshin. the federal government should  ings of former officials..Thus, I am* -~
should take a careful look at thisissue - devise legislation that protects real-secrets, - pleased- that Senators MaTmmas and .
before allowing imposition of this &long with the right of all citizens to EAGLETON, along with others, have pro-
. - . : D't do 89, Co 55504 Jegislative getion to suspend the
: prepublication review provisions of the
Mr, President, pregidential directive to allow further
it et by qu:; consideration of this issue by the Con- .
GLETON U] . - . -
ctive, Mr. President, I ask unani- 15, 1984, the prepubli- . . Mr. dent,’ !
gj‘roeuc‘eo tth;tthetédltoﬂd il revi of the Mr. LEVIN. Mr, President,'1 would

like. to take this opportunity to ex- ..:
sorship and National Security” from recent Presidential directive on nation- e my support for the amendment *

-

[P

Befare the:Presidential directive is '

and to ponder the concerns that havy
been raised regarding this Presidential

_the Minneapalis Star & Txibune be in- &1 security information: is &R ImpOr- of Senators MaTHIAS and BAGLITON t0° -
cluded in today’s XD, -, .- tant tcﬁun*homvent establishment g 3342 This amendment would delay .-’ -
The editprial follows:. - _g&uguMedmdmmp for € m%d:s ﬁnpl}e;naxuuon of .-
- --.—[From the Minneapolis Star & Tribune, - untxy, o e - any new '} employee-security - -~ -
- Apr.18,19883 : ., .. .. . As s member of the Select Commit- ' joyiyres o5 provided by Presidentiat — - -

e anm: . - tee on Intelligence, I have worked for ; .
. mm‘f?:ns:w:fr . "several years to improvi National Security Directive 84. .

o

on the handling of pational security infos-

- ‘mation crestes & dangerous system .
- sorship. It threatens democratic control of
government by restricting public debate

aboutdmportant national issuves. It is an at--

. tempt to-squash civil liberties under the.
Among other things, last month's éirec-

* tive requires high-level government employ-:
- ees with- access to classified material to

_promise to submit for prior government ap-".

and procedures for
‘curity of sensitive mational security in-
formation, consistent with the public's
right to know as much as possible:
about their Government. Congress has
a duty to insure that effective security
and counterintelligence measures are
taken to protect vital secrets. At the
saine time, we must safeguard against
the overzealous pursuit of secrecy for

the practices 2 -
i the oot _Qn March 11, 1883, 'tbtey

pmmmy:nm:meympuedmmeg{ltsow::rake. us‘::mofsﬂm
. ernment . experience, That requiremen dissen covering mistakes.
,'::'pnesndtcnly while employees remuin in . -In the CIA and other components of
government service, but for the rest of their the In community, Federal
. lives. It applies not only to manuseripts that employees are expected to assume the
discuss sensitive government activities, but gnecis] obligation of submitting . for
slso to innocuous fiction and salire. The (lpscification review any writings on
penalties for falling to Comp oy, intelligence matters they may seek to
‘:':u:n_m,mp,?&,um of all m!‘\’:s publish after leaving the-Government.
from publication. ] ~ This is necessary because of the excep-
“The secrecy order covers senior officials in tional natire of intelligence work, in-
federa) agencies, in the military and In the cluding the day-to-day exposure to de-

foreign service, as well as top White House talls of intelligence sources and meth-
officials and members of the National Secu- ods, - .

rity Council staff. Under the new mystem, ~The Presidential directive last

none of them will be able to pubdlish a book,

make a speech or send 8 letter to the editor M"rc&ng’t:g gr:‘“::md e;tend J’hé’_
without government permission. Govern- PT¢P system thr °i ‘t.ls
ment mnh’p pm will make the fina) out the exec“ﬁve bmcl\ to of! d
decision sbout what can be sald or pub- Whose access to classified intelligence
lished. The writer can fight that decision in repprts is much more limited. These
court, an expensive and time-consuming en- Government employees are primarily
-deavor. . responsible for the development and

* Unt} now, such a clearance system has
been used only within the CIA, where saf implementation of military, economic,

.

guarding sensitive intelligence dats might ht: e:'g”“;:?%;g;‘iﬁ pl?::i' tnt!
justify it. But the new order extends censor- © ecisl y Gov
ship into all areas of government. If this ermment We expect them to write and
program had been in effect in the past, speak out on the policy issues that
scores of former public officials would now confront our Nation. Sharing their ex-
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that they intend to disclose to the
publie. - - . - T_C ’

“The agreement itself is very broad
and vague. It very loosely defines the
type of information that will be cen-
sored and sets few limits on the nature
of materials that must be submitted
for reveiw. Specifically, paragraph-§ of
the agreement states in pertinent Part:

* © * I hereby agree to submitJor security
review by the Department or Agency last -
granting me either s security clearance or-
an SCI access spproval all materials, includ-
ing works of fiction, that I contemplate dis-
closing to any person not suthorized to have
such inforination or that I have prepared
for pudblic disclosure, which contain or pur-
port to contain: R
. (a) any SCI1, any description of activities
that produce or relate to SCL or any infor-
mation derived from SCL .

(b) any classified information from intelll.
gence reports or estimates; or

(¢) any information concerning intelll-
gence activities, sources or methods., .

1370R000600800014-3
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‘-, rights of tens of thousands of Individ- curred in this and previous administra.

e - * weo

L ‘Lo
J
IR 28 N Lol e

'the Go

.

security. Jeaks - have “oe-
uals, and censor information that s'in  tions, It has been asserted that such
-gives leaks have often.-come from high level
. within each 1 n,
censor wholly fictional works and thus In this administration, the focus has
-the ability to police the creativity of been on the adeqguacy of current regu-
citizens of this country. Furthermore, lations..President’ Reagan
the agreement is forever binding on 11, 1983, issued & Presidential

e 0¥ ’ e Sl LA
1&‘ LR ) :’:-t' —.-,g..'h-..’_:‘(_—_‘.. PR
s -

-

LT October 20,988 . .- CONGRESSIONALRSCORD S SANATS

vernment with enormous atl-* OpIIODL . - /=i GRS % ny -t yersm e,

R TR INE o]

directive.”This'amendment was ‘added -
‘to the-Defense Authorization Act snd =
. prahibits the Department of Defense
military ‘or. civiian employees ‘based
-solely on
submit -to them.
until April 15,1984 - :

P

PRI N NP

..,

lie-detector tests or refusalto . . -

: On September 13, 1983, the Senate ‘=, |

Governmental Affairs of
‘which T am & member, also held an -

i,

*.. ment office.. " - TThe i Lli
-7+ * This unprecedented move by the ad-.
*'. ministration Is 1 Although
this new arrangement along_with the
‘other. measures of the directive will

- .. cmployee security program,
- . ministration's own: admission,- tn' the
" past § years; under the present system,

. " there have been only one or possibly "

. two unlawful disclosures which were
in any way damaging to.our pational
security., L T
" .-Never before has our Government
attempted to so0 severely. restrict the
flow of information.between Govern-
ment employees and the people: they

: -+ -serve, Nevertheless, the ' administrs.
-~ - tion is seeking to hurriedly tmplement

-3

:. additional time will give the adminis-

- tration-an opportunity to correct the--
wo v defect in the directive.” ~ .- -0 - v

. > t informa-
" tion is a very serious matter that
* .. should be dealt’'with in s reasonable
- -and cautious manner. There iz no
~. .. pressing -need - to alter- the - present
. nature
* . rity program at this time but there is
.~ & pressing need to thoroughly investi-
"~ . gate this matter before & vast hew pro-
* .gram of the prepublication censorship
c isbegun. . B T
. For this reason, I support the meas-
ure. of Senators MaTaIas and Eaciz-
- TOR to delay implementation of-Presi-
dential National Security Directive 84.
¢ Mr. BINGAMAN. Mr. President, as
a cosponsor of the amendment offered
.'by Senators Eacrrron and MATEIAS, 1
urge my colleagues to support its
adoption. The amendment will delay
the implementation of one particular
. 'section ‘of the National Security Deci-
-sion Directive (NSDD) 84 which was
issued by President Reagan in March
1983. The amendment will temporarily
prohibit until April 15, 1983, the en-
forcement, issuance, or implementa.
tion of that portion of the Presidential
directive requiring prepublication
review of the writings of former offi-
cers and employees of the Govern-
ment. Although I am sensitive to the
need to prevent lesking of clessified
information, I am concerned with the
means called for in the President's di-
rective. The entire directive and the
prepublication review section, in par-

I

of our Federal employee secu-

: ty information -from un- the use-of i hs el 85 th

~lawful disclosure.. The .directive .is (use-of polygraphs as well as the.
based on' the r:lqmmendsﬁou of g buef-.fm m“ﬁ.’
interdepartmental . group chaired - : - T
the Attorney. Gerieral of the United I am concerned with thé

sm . ey g tes F 0 e . .

" As stated in existing Presidential Ex. ‘requirement in the directive calling for
ecutive Order 12356,.only that infor. PIrepublication review.of.the
.mation-whose disclosure would harm ©f
‘the national security interests of the ment.employees This ex L
United .States may be classified. ‘The Ineasure, in my opinion, not only
current regulations do not

address nnlawfnl

o e, s
A8 es 10 - b v
steps to protect against uniawful dis- Provision applies to books and mem-
closures of classitied information The 0irs, speeches,
major provisions of the new directive  Dapers,” and -~even._

censorship. will be. Purthermore,” formation by: First, :equm‘g'mivith-the posaible misuse of suchpn- '

‘with
condition of access, which would stipu-

access to classified information to On review as a form of censor-

late’that their-writings, during their Quirement is misdirected and will-be -~
Governm

ment service and after, would ‘Practically . impossible- to effectively:
be m’m topmmn review b’ m".’l?i ST Yo e

- .

sonnel”; and third, requiring employ- ~ernmental ~Affairs-- Committee..
ees “to - submit - to Y polygraph tests, Cutler, stated thatt A
when sppropriate”; dnd stating “The directive goes much too far and, as

W €S regulation
“appropriate adverse - does not strike a reasonable and

and among the general public. Several ©OD matters of public interest. - - . .. .
- days of hearings have been held by - These and other sentiments were
the House of Representatives and the : echoed in an article which sppeared in
Senate. The inherent unreliadbflity of the New York Times Magazine on Sep-
polygraph examinations has been tember 25, 1988, entitied, “The Nex%_
pointed out. The expanded reliance on Effort to .Control Inforfation.”
polygraph envisioned by the directive this article Floyd Abrams, a noted con-’
bas been questioned. Dr.-John F. stitutional scholar makes a very strong
Beary, the Assistant Secretary for case against the broad prepublication
Health Affairs in the Pentagon, which review requirement called for in the
would be the largest user of the poly- President's directive. Mr. Abrams at-
graph technique, has charged that the tacks the requirement as unparalieled
polygraph  “misclassifies innocent; peacetime censorship, “at odds with
people as liars.” In 2 memo to Defense® the concept that widespread dissemi-

alion rev. s writings <. -
.both current’.and former Govern.. .~ .
: A RO

adequately .Would.be time consuming, it would be- .
In arder oben to possible misuse if usad to sup-
“to strengthen security efforts the Press unpopular or disfavored political -
directed - executive ideas, and it raises serious first amend. -
- additiona) - Inent constitutional .questions. ' This = -

book reviews, scholarly .

- ,-as ‘s Ship- and -suppression - of - freedom ~Of-—
agreements. as 3 ind -SUD} 1 isani

n:'é' __' .

Secretary Caspar W. Weinberger, Dr.
Beary said that polygraph tests can be
-misleading in  determining whether
pecple are telling the truth. This and
other concerns led Senator Jackson to
offer an amendment in the Armed
Services Committee which temporarily
bars the lie-detector provision of the

nation of information from diverse
sources furthers the public interest—
hostlle to the basic tenent of the first
amendment”; and as & whole, a blatant:
act by the Reagan -administration,
which seems “obsessed with the risk of -
information, of its potential for“lead.

. ing the public to the ‘wrong’ conclu:
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T :lons."’to permit he Govmq:t "'ln order to“anow 4or turther»eon- -hmmwﬁl&mmm S
~ ftself: $0--decide:, wha.t information gressional and public scrutiny, ~J-urge - tration unthc Amgerican: Civll - .5
. aboutsits..conduct .is ‘mu.nlnuul"' ‘my colleagues to support this amend:’ m"m been ~quiet, almost- ..

Without objection, I ask that & copy of. -ment,’ which temporarly blocks Mvm"*“‘wmm
this article .be made:a part-of - the implementation of the prepubnanu% :mm,-"’m i3 alsothe fesling among ,
Rnoonn following my remarks. - -review section of the President's direc: ministration are less-than-threatening stnoe™ -.." 3
mungsensiﬁve)nfom“nbe tive " consistent - with ncﬂon‘ﬂrudy‘»mqmmaus,mmugmm vt
dmzeronsandshomdbepremtedu taken regarding the expinded use of - ative ideolory-af Ronald Resgan and not .o
:at all possible. I welcome .the: Presi.. lymphenmlmtlom.-*' Fad ol At tromthemmwnumﬁo(mn:z.i .

dent’s attention and interest. I believe . There being no objection, the article many :feel," characterised th
. Congress also has a responsibility for m ordered to- be -printed -in .th:

7 it S S ocaSi oo e R
- ormation .an: . APPro . et t il

- gw&w the n’:iw -directive, —».“‘_hf-»lfe.'}gklm;-;ﬁ “?”"

«..In the scope of such'a review -

,:questlons which have been  raised W 3{'-15-'\' E:nnmw‘hmmy-“m- 4 -"

[,:.‘n.rdtng‘_t.hg-Mve:‘._shomgh uny :

?
i
ek
:
5

?.-'x'

g o R Amthmtom them
PO dered, .~ __ -o 0. G S trmvuhllc!yrden_.d mthl.thls :
;. The new directive calls for' D85  no precedent-in our nation's history, To be ° ; .

. been described as extraordinary meas. signed by all Government. officials with . conciusionz. Its actions are rooted in s view' > - .
i ureswhichemﬂdimpact'veryauiomly mwmmmmmfommn"“'m~ Soviet: Union; in the President's.. -
~'*=~ ‘on the working conditions in‘the Fed- - will reqnire these-officials, "for the rest of ¥ords, a3 an “evil empire”~—a view undoubts - =+
~. =+ ‘eral-Government, the legitimate: ﬂow their-lives,” to submit - for~: governmental: 241y bolstered- by. the ~destruction ;

=" .. of information from the Government Teview newspsper articles or - <books: they .

- .. - to the public, and whether Congress
="~ . ’has sufficient access to- ‘Government
. - decisionmakers to engage in mearning-
ful oversight. I also question its ovenn
: effectiveness, -~ 3o Sl ool
<. “Whilée I support- tlk!nz :h-onzer ]
- action against those who intentionally
7+l leak -classified : information “to- harm

-*':ponibmwto ‘insure that the meas- P
 Dueh: Meciosure 20 5 Vit 5 bl Tequirement.” varns
- -'-x “fu osure do not te-constitu-"’
"7 tional fights iand civl Mberties: Viola: msm"m’“"’“ T & “the:
.- -~ ‘torf of: existing statutes -should.-be lddhthhm,dﬂée‘thempum’of m‘“ﬂm-

> e

-.prosecuted _to_ -tha Jun‘m_m mamumsmm:xnu o I ﬁem*mm

mmmmcomm mmw M'WMWM “The. Pourth 1"
- ue-'r:eexpmdeduseofandreuaneeon at inforests tee, ot Mzn."bylndmsom(wmnhinmm ;.
etector tests- is -highly Question- mumm‘ istration gontrol !m"“‘“,, the identification of Anthony Blunt as's’ -
- l-ble- Serious objections htve long mm 1t is one unique in wm onmmnm).-ndmahwm!o-
R tblt schizo- di&'wwmmmnr.smuvs:;
t.1t seems at odds .gmushwnm.hnanathew“um,

{:x"mermptl’:yeuwﬂnnxkturach mﬂhegtbewwctnmnm
» WO extremely timé consum. DA ! -
ing,-and could easily.be misused to mm&&:’tuMncm
- stifle disfavored views.: . s e - ‘pollcy.. e ks = -
I believe itisapproprhte !orCon . In the two and & half-years it hag been in
- gress to further review these concerns .power, the Reagan Administration has: -
in- the context of apubnchuﬂngto Conﬁmuymhtwnwtmempeot
-discuss the background and- reasons the Freedom of Information Act (F.O.LA.).
.- for the new Presidential directive, the ei?:“‘ the entry into the-country of for:.

held by th’em Armed Services Commit- - my Atm“t:m' “1f edY:“B cL:ve This th
tee on the impact of the polygraph re- Flane e acclaim ocumen-
quirement upon the Department of 'é‘gun:_".?“‘ ::‘i waste, t‘:m:mm'
Defense. The conference report on the esca dministration disapprov-

Department of Defense Authorization " Rewritten the " classification ‘systém to e thay e
Act for 1984 calls upon the Committee agsure that more rather than less informa: courts wewld ordet the reluse ottuch docu~ :
on .Armed Services and Committee on tion will be classified. + ments. C
Governmental Intelligence to hold  Subjected governmental officials to an uq-' Early this year. the Admlnkmﬁon wok
hearings prior to April 15, 1884, on the Dprecedented system of lifetime censorship. . - additiona) steps—again, ones not requhin:

{ pol h exuninations in the Flooded universities with a torrent of Congressional approval. The Department of
use of polygrap

s threats relating to their right to publish Justice reversed the policy formerly in

Department of Defense. Additional . po ;
hearings should also be held by the d!dis:;s gx‘:‘dmmm mlxonz‘Uon—usuu- effect of being “generous” in walving the SR
Gove ental Affairs Co ittee OB 1y of s scientific or technologi nature-on payment of processing fees to public-interst . 3

campus. organizations seeking information under the, ™", -
the prepubliatlon review requlre- S0 far, these efforts to control informi- act. Sternly phrased legalistic criteria were, ¥
ment... . tion have been noticed by those most direct- substituted, barring the walver of fees .
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suthority, -an Administration, if it
wmgmunmwm
“Invoking this act, the Reagan Administra-
tion barred a wide range of foreign speakers -
Mrs. Allende was denied entrance to the
speak. 80 were the Rev.

5
¢

United States District Court for the Eastern
District of California entered 2 preliminary
injunction restraining the Justice Depart-
ment from requiring registration of the
three films. -

. *“The court,” concluded Judge Ramirez

“is having great difficulty in ascertaining
how any legitimate Federal interest is es-
poused or advanced by the classification of
documents and/or films such as those
before the court as propaganda. It makes no
common sense whatsoever when we are
dealing in 2 realm where the entire purpose
is the dissemination of free' jdeas through-
out the citizenry of the United States, so
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States. In 1980, the.Justices had upheld, by
8 6-3 vote, a C.1.A. requirement that its em-
ployees agree to lifetime
review by the agency of their writings,to
insure that no classified material was re.
vealed. The Supreme Court concluded that
someone subject to such an agreement who
fafled to submit his writings, even of unclas-
sified information, breached the agreement.
Frank Snepp 3d, a former C.IA. analyst of
North Vietnamese politica) affairs, was
obliged to turn over to the Government all-
::‘l}h earnings {from his book “Decent 1nter.

008/12/02 : CIA-RDP90B01370R000600800014-3
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Covernment had not scught that degres of

power i1 the case. Nor is at - ..
ETEnin e ot duvud
ware that in hands' Insensitive to First -

‘tion

The new presidential order and the Aug.
25 “agreement™ released by the Administra-

prepublicatjon . tion that implements it estadlish a category

+of information described as “sensitive com-

partmented information” (S.C.L)—classified
information that 15 “subject to special °

sccess and handling requirements.™ ', .
Richard K. Willard, Deputy Assistant At-
“torney General, has defended the Presiden-
tial directive by saying that the “prepublica.
tion review program provides a reasonable
method of preventing disclosures by those®
employees who have had access to the most
sensitive kind of classified information.™

14-3
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. However, according to the Justice Depart”  universities, many leading unfversities hive grath. “to ive uis the che onfining
ment document explaining ‘the directive, refused to engage in any classified research. mwmmﬁrd
- prepublication review will be 3 of all The problem has been with material that is several times & day about his campus Riner
_ - books (fiction or nonfiction), newspaper col- .not classified atall.. . ..~ 5in -0 f-r"> AFY. o' Both in principle and in practice,
umns, magazine articles, letters to the Only a month after” President Reagan proposed Jetter are
editor, pamphlets and scholarly papers by took office, the president of Stanford Uni- pprop. American research unk
officials with access to S.C1. materials, 30 versity, Donald Kennedy, forwarded a letter versity.” The proposed restrictions, Dr. M-
long a3 what is written describes activities to Secretary of State Alexander M. Haig Jr. grath concluded, “can-only have & chilling =
that relate to S.Cl. classified information Secretary of Defense Casper W. Weinberger ; terprise. ...~
goxn.tntemte::e repo:_t.s. or “any informa- zd' Seg':lt.m o{ cg:mmmmm . '
on"—-classified or not—*concerning intelll- e tten by Dr. Kennedy and the g5 come to this country becsuse of Adminis--
gence activities, sources or methods.” =~ ° presidents of California Institute of Tech- tration demands that , ‘on
D ader the new policy, there is nopeed to - nology, Massachusetts Institute of Technol- limits be placed on
submit for prepublication review material
consisting “solely of personal views, opin-
jons or judgments”™ on topics such.as “pro-.
posed legisiation or foreign policy.”-But the
Catch-22 is this If the opinion even implies

W T

i

scribed )
amounts to is s massive.intrusionof the - she Nalior 3 X :
Government into the right of former offi- . foreign students were present. - . M’“’:’:ﬁ‘;:mm” R
cials to speak and of the public to listen. - “Restricting the free flow of information fach th ":hichvmo!upcl_lg SR
Responding to the initial announcement among scientists and engineers,” the univer- ‘”HmMM. e visit was canceled.” - ¢ . .7
the Soclety of Professional Jour- sity presidents urged, “would alter funda- ¢ Government's- activities have .not .~ . °.
Sigroa Delta Chi, calied the directive .mentally the system that produced the sci- been Mmited to threatening university ad- )
“{l}-conceived proposal” that is-“as trou- entific and technological jead that the Gove wm“m“ with sanctions. A year ago, the
bling as it is sweeping. . . . Taken with pre- ernment is not trying to protect and lesve ense Department prevented the publics: s
vious actions by the Administration to stem us with nething to protect in the very near tion of about 100 unclasified sclentific . °.. .
the flow of Government information to the future”™ - ° - ’ ~  papers -st an international symposium on ‘
_people, the cumulative effect is & major re-  The Administration’s response was made. optical “engineering in. San Diego. Only. .. - |
treat from this country’s. commitment to, more than four months later in Jetters from hours “before the long-planned convention - .% -

i

. open'government” . : ...~ .% . . ° James L Buckiey, Under Secretary of State - was to begin, the department sent s, tele:.
T2~ Borbreathtaking 15 the 3cope of the Pres- for Security Assistance, Science and Tech- gram wamning .that any-presentation of - .
- dential directive that {f it had been in effet noiogy, and Bohdan Denysyk, Deputy As- - Strategic” informatiop might be & violatlon. ° -
before this summer, many articles published sistant Secretary for Expart Administration OflawW, -7 & Tl TS L R e

o it .

ties 3
people most knowledgeable about subjects. might be subject to civil or even criminal dom, which is of fundamental importanoe to
’ sanctions.’ . - - . . .- . . . our entire society.”, e O
In 1981, fof example, in & letter similar to . The Department of Energy (D.OL) earli. * "z
_thaetheywtshtocﬂtida. . . that sent to universities around the nation, er this year weighed in with its own propos- .
- Changes in law to assure that far more in- the then State Department exchanges off-- al that continued public dissemination of -
formation will be kept from the public are cer, Keith Powell 2d, asked the University certain already published “unclassified but .
only one aspect of the Reagan Administra- of Minnesota to restrict the academic sctivi- sensitive information™ about nuclear facili-*
tion's new era of secrecy. Another, far Jess ties of Qi Yulu, a Chinese exchange student, ties be prohibitied. Thiere can be no quarrel -
known, has pitted the Administration including denying him access, in the area of with its purpose—to frustrate the efforts of CoT
.- against much of the country's university computer-software technology, “to unpub- terrorist organizations to produce.nuclear
community., - ... . dished or classified Government-funded  Wespons or sabotage nuclear facilities. But -
From its first days, the Administration work.” PFederal law-enforcement officals the proposed rules are so vague (permitting
has been concerned that the fruits of also visited the university to emphasize the the D.O.E. to withhold almost any informs-
American technology have been flowing too need for the restrictions. tion about nuclear facilities) and so unlikely-
freely abroad. “Publication or certain infor-  In a blistering response, the University of to work (once information is public it is all
mation.” complained Adm. Bobby R. Inman, Minnesota's president, C. Peter Magrath, but impossible to make it “secret” again)
then deputy director of the CLA., “could pointed out to Mr. Powell that since the that an extraordinary diverse srray of
affect the national security in a harmful university refused to accept classified Gov- §TO ps—{rom state officials, universities and
way.” Deputy Secretary of Defense Frank ernment research, scholars from China public-interest organizations to libraries,
C. Carlucc! similarly warned that the Soviet would not have access to any such materia, 1ndian tribes and unions—have gquestioned
Union was engaged in an “orchestrated “We have all kinds of unpublished Govern- them, either in testimony given in Washing-*
effort” designed to gather the “technical in- ment-funded research all over the campus™ ton this summer or in letters <o the D.OE.
formation required to enhance its military Dr. Magrath went on, “your proposal would _ The Of), Chemical and Atomic Workers
posture.” . ) restrict him from access to all of it.” International Union pointed out that the .
The problem that has been vexing the Ad- Mr. Powell has asked that the Govern- D.OE. proposal would prevent “the public, s
ministration has not been one of classified ment be informed prior to any visits of Qi workers and the families of workers {rom 2
information. To avoid governmental inter- Yulu to any industira) or research facilities. protecting themselves against unnecessary |
ference in the cpen exchange of views at “I can only interpret this,” wrote Dr. Ma- exposure and the effects of exposure to jon- ~
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fzing radiation™ Similar-objections relating. that:ieven properiy.classified" information *ciuse the rules : 3
to health and safety were voiced by environ., will be. vallable to-:the. public -under.. too,“apologetic.>. Changes in language -be:
mental groups and on behalf of Indian F.O.LA. only when the disclosure of the in- _tween -that of the .Carter Administration

. D X OE . form .*eo\ndrumnbly_beexpmdtq:x_“mommn.w pot- be

puclear installations, =t - ¥-..>- "ysadb<tS - T cause {dentifiable harm to_ pational secu- ;classification’ unless it ‘concerns . . - <
Perhaps the. most telling response :was rity” and when “the need to protect the in° that of the Reagan Administration ¢Infor"
that of Hugh E. DeWitt, a nuclear acientist formation outweighs "the ‘public interest“in - mation shall be considersd for classification -

at the Lawrence Livermore National Labors- .- disclogure.”: ° i+* &7 38ds:Maa /7w 3. - ¥ = §f 1t contains .. ") were justified a3 the sub-
tory. The very notion of “Unclassified Con- -In other dreas, Congress may, and prob- . stitution of “positive” words for “negative”,, - .
trolled N:‘c:a;‘ ln!oms‘gon.;hnt l)erlu;l ﬂ‘ma&m the McCarran-Walter ones. -~ . . ° CorenST
wrote, wo it to e wor .sweep! ey - - S - ...t-'l.._-v.-;.
. escribed by George Orwell in bis book Wtaltmwml .me'smg:" T i ation & Dot oaly pen
“simply gives Government olficials another chance t0 hear and judge for: . .,' ally conservative; its ts rooted

et e e, -

takes and keep information from the Ameri-, deems objectionable. _

CaN PEOPIe.”. .+ so7ix; 2~ . ~.* »=..Truroan vetoed the bl i
"~ Undoubtedly, some informationshould be that'“seldom bas a:bill exhibited ‘the dis-.-
. . -* kept secret.‘The design of weapans, the in- .- trust ‘evidence here for citizens-and aliens . .

- tricacies  of codes, confidences -exchanged ““alike.” History has proved him right.. . ~.. . -
- _with foreign leaders and other governmen- * Congress may, and probably should, also -
" ta) information that is vital to the security amend the Foreign Agents Registration Act
K oxmnnmmmmmmmmm,mmmwprmm for-

:e tration's concern about the disclosure of in- " sentative Robert W, Kastenmeler, Democrat -

s s et =

.. -formation ls pot in itself objectionable. :.. " of Wisconsin, has proposed legislation. - -
: Nwhmmmuwdoneh'-,Stnl'_,otherdedslonsmvu.hmme»epmml : . 0.
taking sctions that restrict freedom-of in- of the courts in their role as protectors of the country or what.Ql Yulu may have - -
formation. The McCarran-Walter Act, for constitutional rights. Some aspects of the learned on the "University of Minnesota - -

. * instance, was misued by other Administra- " Reagan Administration's-information policy -CAmPus. ‘We can hardly be sure that all un-

- tions to-bar speakers with -disagreeable seem highly unlikely.to pass First Amend- classified informaation is harmiess informs-

} ‘views from entering the country. 1n 1980, ment muster. It-is-one thing to say that tion. But If we are to restrict the spread of.

the Carter Administration blocked the CLA. agents such.as Frank Snepp must information because ws cannol guarantee =

entry into the United States of the promi- abide by & contract of silence imposed upon its. harmiess effects, we will-have much re:* .

nent Italian playwright and sctor Darlo Fo them in the absence of prior governmental stricting to do in the future.  ~i oot

because, as one State Department official clearance. It is quite another to say that the ¢ .

B - bhnsedlt.hlr.?o"nmrhndqgoodvortmmmmm‘mmmmwwm:m“Mthn_mthe.dent.mc

- _ to say” about the United States. (This year, theqmm:mmumon.heedond and technological Jead v e

¥ .7 the Reagan Administration, too, denied Mr. 'Mot_t.homndsoﬂmeroove_m-;fhmhomw:m'hubeenshd-.;f;;

= ... Poan entTy VisR.) 15 - w-wrirfonging U ment officials not involved with the C.LA. .~ cally open one. By tlireatening. -

»,
..

yY

775" 'The Intelligence Identities Protection Act, ' Similarly, it seems most“unlikely that:dis- * | _

- & law signed 'by. President Reagan banning' closing unclassified - material® - previously the Administration threatens' pa-

are- of: of d . mmade- public ~can,>consistent ; with > First : tional security fteell = ; i<} & Sl aa i o

voved in some way, with-the CLAZ even if Amendment - principles, be: ‘made- Megal:i*% 1t -also’ throatens the nature of Americas. =<3

- hey had committed criminal acts under the - When those efforts are directed at univers:- * jociety. If the Russian attack on the Koregn' ™ ».

o -.’fl&? of . this’ count?y; had beéén ‘dratted by ~ties that - have historically Teceived the sper - jet ~reinforces- the - Administration's vieW i
Ry 4 :
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: . G . best of disinfectants; electri€ light the most
. health of their members; the press has oo  classified materisls—acknowledged that in’ - Y e
" often limited its focus on its right to report the past three years only aboul “nalf o Sfficlent policeman.”e

the news. One of the few exceptions has dozen™ leaks had even been reported to his _The PRESIDING OFFICER. “Is
been the American Civil Liberties Union, agency. - . " : there further debate? -~ - - .
which has challenged the actions of the Ad-  What, then, has prompted the Adminis- ‘Mr, MOYNIHAN. 1 move the
ministration both in the courts and in Con- tration's exuberant efforts in this area? In grendment, Mr. President.” e
gress. - : - part, it is because the Administration seems Mr. PERCY. I feel we are’  for
Those actions raise almost endless legisla- not to give much more than rhetorical ¢ . . Aot mdym

tive and constitutional issues. It is clear, for credit to the concept that the public has’a & vote on this amendment now. There
example, that the President may lawfully serious and continuing interest in being in- has been'no call for 2 rollcall 50 I sug- -
change the classification system. But Con- formed. - . N .~ gest we have a voice vote. e
gress, If it chooses, may frustrate the ‘Ad-  There is also a matter of tone. Many of  Tne PRESIDING . OFFICER. The "
ministration's efforts to narrow the scope of the changes in the classification system are o oction is on agreeing to the amend-
the Freedom of Information Act. Legisla- the product of anger by the intelligence ment. . - - e
tion: proposed by Senator David Duren- community at the Carter Administration. P “ask ! . Neall
berger. Republican of Minnesota, and six 1S.0.0. has explained that one resson the .Mr. DENTON. I ask for a rolicall
other Senators would do so by prov_ldm: classification system was rewritten was be.... VOt&, L. ce
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. .*The : PRESIDING - OFFICER.:1s ; The. PRESIDING -OPFICER. - With- is  going~to raise:the question that =
there a sufficient second? There h-npt-'outobjeeﬂon.it-uooardmd."f T t.herehslot.o.fmvel*comxonmh,f;_
a sufficient second.- ‘- --- o M, PERGY. Mr. President, in order NOL NECLSSAYY. .. Tie-al - - Ve et
“Mr, DENTON. Mr. President, 1 sug-. to accommodate a pumber of our eols . The same is nof'true of staff. Letus - -7,
gest the gbsence of & quorum. - .. : lmuesthsg-didnotknow.thenwr!mlt.tbm are some staff who make .
'~ The PRESIDING omcm.m yolicall vote coming up-at this time, I a career -out of traveling around the’ - T |
derkwillcalltheroll’ © - " - ..~ ask unanimous consent to temporarily ~world as often as they can al taxpay- s
The assistant legislative clerk pro-- set aside the Mathiss smendment and ers expense. 1 think the record would * PR
. ceededtocalltheroll. - . I - .../ vote on the Mathiss amendment. and show thst some break a'record every = =
! Mr> PERCY. Mr. President..l ask take up one Or more smendments to .yw_'rhey mvdu“m’mmv - 'f" [
upanimous consent thst the order for be offered by the Sena- this year and so many countries the .
the quorum call be rescinded. ;- . tor from Eansas. - .. i © . pextyear.. oot tot T
: ‘The PRESIDING OFFICER. With- The PRESIDING OFFICER. 1 What I am fearful of s we are going: __ +°
.. out objection. ftissoordered. -~ _ - . there objection? Without objection, it to have.some .of these professionsl T -
‘,..ms’mcylo Mro. Ment.' I . 'k”m - dn ::’-"::J'-"‘ v..-» ~‘; - mvelm Who h‘ve jm fo‘md mom'e * .
unanimous consent to temporarily set-.  Mr, DOLE. Mr. President, the Sema-  vay now to travel at taxpayers ex~

* ‘may take up one or more Dole amend- two or three amendments. 1 am not ’mm‘,m“nc,w-rtg"““&m for.
can

ments then to. be immedistely fol- éertain in which order they will.be of- travel agency they |

lowed by t.heM.itbia,_smendmept. .- ,
T D AMS. Mr. President, reserv- fered, because it gets into this new En-  giticket and tra

" ing the right to object, and it is DOt MY. pewest travel agency.that we are set- ' them to see all the oy : -
intention to object,.are the yeas and’ R T see all the countries, but some . . .
nass ordered on the Mathias amend- ting up where the Government Pays. have been to'various countries seven '
mentyel] SIDING' OFFICER. They "1t fP™ 1 endowment ifsell. . . . It would seem to me that all this.

G T s o in gt o e T 5 S
. A dent, I ask x. an not or ens
tohrlt‘..hesyeas and A’g; iy expenses th any member of the Board ¥ho  dowment travel by the endowment ' if

M km'oremploneott.hevnmd . .
The PRESIDING OFFICER. Is , - they are otherwise employed by the
there a sufficient second? There is not . : ; Government. As I bave 'indicateds
asufficientsecond. .- -/ .. ° . gend to the desk the amendment that - B 3

. ___._‘.Mr..BAKER.. Mr. President, I Sug- o4 try to Nmit travel I do notﬂehh amendment becsuse -1 hope that;
_===-gest the sbsence of s quorum.... - __ - Sction to this .,whmvermwvemlketromumew‘

.. ".The PRESIDING OFFICER.:The. know of sny objection to, ¢ s amend- * time—and some Members xre
cerk willcalltheyoll. =" - T T ‘

: Y TN do m A
The assistant legislative clerk pro-. newﬁmqmmne members of the Senate Foreign Rela- ..

~ ceeded tocall theroll. - ", “< g o T ﬂomcmme'htn,mm,‘» e
Y Ry, Mr. Presiaeiit, T ask _ TO0 assistant legiglative clerk read - Jnlities worldwide than other Mem- * °
- M PR T that therderfor MUOIOWE: o A e B - L eivad Have: travél and the expense. - i
the quorum call be rescinded. ..° - The Senstor from Kansys t , DaLE) B~ “Involved hiave o be justified from tme —<.:s

“The PRESIDING OFFICER. With- P_:",“a;gm}...,.?“ %0 otimeatelectiontime. <~ . i

out objection, it in so ordered. _ - On page 5. between lpes\g . " " nope that this amendment might =~ T

Mr. PERCY. Mr. President, I with- ne following - et be adopted. It might have some intact - .
“dnwmyrequestthl&we!etﬁdeﬂlc (dX1) Notwithstanding subdection (), DO on those who might seek to use this .-
-*Msathiss smendment. I do not believe member of the Board, offieer or staff new agency, if in fact it is created—it . - o

. there are any further speeches to be- member of the. Endowment, ot} will be of highly doubtful value if-it. ~ . =,

given on that subject and we are ready dmdmmm : pott- 12 but If 1t is created, that at jeast we. -*-fe}‘

for & voice vote on that amendment. '}”‘” "?&"
- The PRESIDING ‘OFT!ICE?-:TQe_, “with the mdomen 0. -
guestion is on the amendment. = " . \ is serving as on officer & em- start seeing the world at taxpayers' ex: - -
. - M;'. DENTON. Mr. Mdenty I Dl@y“'u nmdm. RN . pense, A . .. ’, --
: . ; . y The PRESIDING OFFICER. with~ - .-t

. , ‘ : . DL it, objection, the amendment Wil bE. .. *-
ment was being set aside, which had know of, pbjection to this amEBN, 4 orger . e

. ment. This is\not one -of -the mafor Lo e T T
. been articulated by the floor MADAE" smendments. T8 Just t0 LY S ke - Isthere further debate? - .- -
Mr. SYMNS. Mr. President,"I ask’ certain that we Xlo not have different Mr. MATHIAS addressed the Chair.
for the yeas and nn'ys on the Mathiss members of staff \who are on the staff The PRESIDING OFFICER. ‘Ifhe,
D FFICER el on tha fom: then travel S L AS. M, President, ibe”
‘ travel on that co on, then travel . . .
ﬂ:ihéemwr. kg%gfﬂg yielc? ‘,’5: at USIA expense, any then travel on Senstor from Kansas has made & com-
that purpose? : . this new endowment\program. It is pelling argument, 8s he alyays does..,
Mr. DENTON. Yes. : just an effort to limit \he staff travel The managers of the bill wodld like to. = .
Mr. DORESIDING OFFICER. 1s and to make the tf bember decide take a look at the amiendment before

7
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who he works for.. . werespond . . ", .
:‘&:{fd:n:‘fg::f second? There B. . There is probably muc worthwhile Let me ask the Senator from Kansas .
The yeas and nays were ordered. travel that staff members and elected this question: If all travel is prohibit- .

The PRESIDING OFFICER. Is Members make overseas. 1 am not ed, would that not impinge upon the -

bate' " criticizing that. I'am not one who likes purposes for which “the endawment‘
C th&r:. th%%N.7Mr. President, I to travel that much. I think a lot of hasbeen created? T
suggest the absence of & quorum. good comes from travel, and certainly Mr.  DOLE. The purpose of the ..
The PRESIDING OFFICER. The staff members are as Tesponsible, in amendment is if they are traveling- ==
clerk will call the roll. " most cases, as elected Members. with the endowment, they cannot be =
The assistant legislative clerk pro- Elected Members bave to justily paldby another agency. I do not think A
ceeded to call the roll. their travel around the world, whether it is unduly restrictive. It.deals with .

Mr. PERCY. Mr. President, 1 ask it is on official business or nopofficial making- sure that someone either:
unanimous consent that the order for- business, or whatever, every time they works for or travels for the endow-
the quorum cal' »» vascinded. run for reelection, because somebody ment or some other taxpayer fipan
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’.'J".i"'."..:.»:.: Ly 1

-
L)



y Wil

A 4 LS

LR LN

. ... s, -' \t-.\ w3 ”'-",., o

..’.- e »,

i October:20, 1988 -

entlty—but not. two or thm mch
- gTOUDS.-- .. e T N
- Mr, mms.lnomerwords,wm

o
-,
..

theSemtorhtemnznhpeoplewho.

are representing the endowment but
also hold some other public office.

Someoné who holds .public office fx-

_not affected by the amendment.

'thereuewpe.mdlmawmo(

..’y some, who may belong to some com-

;f .‘.‘ mission, or ‘some other ageéncy, or
;. some group wWho travel a great deal in

) . that group,-and now we are going to -
.; have this new source of travel, and if

* they cannot make it there, they will
-make it here, or maybe they will go on’
bothlanjusttrvintwﬁzhtenltup.

.. - .1 they are receiving. compensation
"7 as sn- officer or employee of the
- . United States,“they cannot be reim-

 bursed. for- their. tn.ve],expensg in -

‘ connection with the endowment.
Mr, MATHIAS. I think {f it is clear
that we are not prohibiting these .
7  people from carrying ‘out their duties
with the endowment but merely pre-
_venting & kind of sequential double
compensation, that would make some
sense. 1 take it that this amendment
would prohibit drawing travel ex-
" penses from ‘one .agency for one -trip:
°  and :travel ‘expenses trom mother-
.~ agency for another trip..
- L T will defer wthennhnxmlnoﬂty
member of  the. Foreizn Reh.tions‘
. -Committee. i.w::. < wl s,
 :Mr. PELL addressed the
"The PRESIDING - OMCER. 'rhe-
- Senator from"Rhode Island.>. "~ . ¢« ",
Mr. mewouldliket.oukl.ques-
EKansas,

’ "‘tlon of the Senator “from

What is the- basic purpose of the

- amendment? The Senator says any-
.body traveling as. a staff .member of

" - the endowment shall not be allowed to
"~ receive compensation from any other.
.agency of the Govermnt. What is.

. ; 'the purpose?

-Mr. DOLE. 'rhe purpou of - the’

i '_ amendment, and I am reading it to see

“{f it may be clarified, that I want to

.imposeisth;tsomemtotsome

other commission or some other.

= agency who might be traveling in con-

‘nection with the endowment is prohib-

ited from receiving salary or travel ex-
penses from the endowment.-

There are some, and I do not want to
get into too many specifics, who make
a-career out of traveling for various
unrelated commissions, and they have
just an open-ended ticket to travel the
world at the taxpayers' expense. LY

Mr. PELL. In other words, the point
is that somebody working for Uncle
Sam should be able to travel for the
branch of Government for which he
works but not be paid by another
‘branch.

Mr. DOLE, ’I'hat is correct.

Mr. PELL. What would happen, for
the sake of argument, with a member
of the endowment who is also a statff
officer and also a Reserve officer? 1
can remember as a Reserve officer a

-{few years back I traveled to Austria
and back at Government expense,

oo™ .,

-:.1 do not

‘.:é‘ .:-“'.T-'-- "'_"0 -, -{;
P et ‘ ,.'g'a I <

e ety T

‘."—'_—Ul‘a.‘. ' ﬁq"
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-DOLE., No~ the" amendmeni

4 womdnotdothst.‘-‘a-.-u.-», R
Mr. DOLE.thtIlmzemnzztk.. C ! _ .
" an officer of the endowment 3o he can &

get a ticket. Let us face it, there are a.
"lot.of staffers around and, I assume,
some Membersotcontreswhoa.nm
anywhere in the world. They know all -
the angles. They know all the. loop-.
holes. If you make them an officer or .
member of-the board of the endow-
ment, they have an ‘open-ended travel -
agency :& theirdisposal. . .. .

. Mr, DOL‘B. Por thls eomision they
havé ‘one ‘bag, for_ this commission .
they have another ‘bag, and for an-
other commission they have another
bag. Sometimes they” come to Wash-
ington to get their laundry done and -
pick up their mafl.

Mr. PELL. A staff employee of the

Senate could not receive reimburse-
ment for, expenm from the endow-
ment?
- Mr. DOLE.. :l'ha.t is- eorrect. 'rhere
are plenty of places they can get tick-.
ets around heéere for-travel, though we.
have tried o tighten it up, I must say.
want to prevent the normal
‘functions of whatever we are creating,
mhnewendowment. crt e

Mr. MATHIAS.Let.mé -advise the -a bed ‘Job-of Endowment -

Semt.or from Kansas that there has
recently been. adopted a -substitute
amendment tor title IV which makes
some substantial ‘changes in the ar-.
rangements of the endowment. For in- .
stance, officers of the endowment may *
not receive any -salary or_other com-
pensation.from any source other than
the endowment during the period of
their employment by the endowment. -

Further, the revised statute provides’
that the endowment shall be a prlvste.
nonprofit corporation known as t.he
National’ Endowment for Democracy,
which is not an ‘agency.or establish-
ment of the U.S. Government, As I -
said, the officers cannot receive any.
salary from any other source than the

endowment. So by that logic, they .

could not be employees or officers of
any other agency. -

Mr, DOLE.'rhendouthattakewe
of the problem we raise? - .

Mr, MATHIAS. I think it does take
care of the problem beczuse it pre-
cludes any Government official from
being on the payroll of the agency.

Mr. DOLE. Does it prohibit any staff
member from traveling courtesy of the
American taxpayers t.hronzh the en
dowment? -

Mr. MATEIAS. It says:

Nothing in this title shall be construed to
make the endowment an agency or estab-
lishment of the United States Government
or to make the members of the board of di-
rectors of the endowment or the officers or
employees of the endowment officers or em-
ployees of the Unlud States. - .

u/ -lé. 03"" i

-t ""«.-‘?!-‘s.".f

Mr. PELL In other words, if & per.. " -
‘sonal staff member wanted to.go.on " :.
endowment business, the endowment ..

eomdm!orhhmvelunduthh."'

unendment 3 Presently written? iie.;

ent we
mcxuﬂn:ksmveluency Iheard

But we 2lso .have some concerns --

about it. I think one way to make cer-

- tain it is going to be for the purpose °

everybody hopes it is going to pursue
would be to make it rather difficult
for people. just to f1y around the world
at taxpayers’ expense, . - .

“Mr; Pm‘robespednc.ur Pred .
dent, " the .Senator, who-is. not s
member: - of *the Foreign . _Relations.
Committee, ‘might have a
‘staff member:who followed him’ and °
.might want him to go down and see".
whether they were doing a good jobor - -

Under this amendment, ‘the ‘Senate
could not pay for his travel, nor could
the ?Endowznent. So how eould he be
sent

business —

Mr, DOLE. Mr. Preiident.whyeould

not the'Senate pay for histravel? -

© Mr, PEILUndertherules.lsIm- ~1

derstand it, and please. correct meifl:

am wrong, persorial staff members. 3

cannot- travel' outside the :United ::

States unless they are accompanyinga

Senator. -Am I wrou sbont. tha.t.?
Underourmlu? o

-

Mr. DOLE."1t is a quesuon o! jurls-- .

diction ahd of who pays for the travel.
'I'here might be
tion. )

"Mr. PELL I t.hlnk that - should be
covered. .

Mr. DOLE. I think we all have
same intent. The FinanSe Commitfee’
deals with foreign trade. We do some—
not nearly so much; we do not have
the requirements the members of the
Foreign Relations Committee have,
What I want to suggest is that there is
plenty of uxpayer nm.nced legitimate
ttavel,

‘1 think one pubdblic erlt.ic!sm of this .
new Endowment for Democracy is

aneed!orl.nexeep--'

that we are creating—at least it is pic.- - !

tured that way-—some way for some-
body to get a free ticket to India,
Africa, En:lmd. wherever one wants:

‘to go, and the taxpayers pick up the

tab. We ought to make certaln we "

have this fairly tight. .
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. mm.zer: of the bill haye looked at”

o a '-'."-..."

. - -i-~‘
wy Tt

Mr mnr.l’rwdent.!wondeﬂt

: mem!mmxmmizmmpt

another suggestion. ::
~mDomCem.lmyMrPnddwt.
Mr. PELL.-That is to tske his
amendment and add a phrase, say at
the end of it, a phrase saying, unless

‘30 suthorized by the President pro -
tempore of the Senate or the Speaker

ot the House. Or by both. -
DOLE. That might imurove !t.

but. min. cannot speak for the

House.- It is not too dmicult to get
mvel approved. -

. Mr.Pm..Ithlnkthttwouldpro-
‘vide for the imsuranee I am ’

talking
sbout.and make it absolutely accept-

-able to me. That would be isumlnt'
. an officer or employee of the United .
> States unless he is 50 authorized by.
.- the President pro tempore of the
_ Senate or the Speaker.of the House.
Mr. DOLE. Let me suggest the ab- -

seneeottquommmdseeﬂwem
work out any difference we have wlth-

out gutting the amendment, -

Not too many people get to tra.vel
around the world and when they do,
they have to pay for it themselves
They do not particularly like to pay
for our travel,"and we ‘are elected.

- Members of the Senator's committee
_=..have an obligation to travel and they
© T are criticized for it from time td time.
= So-are the rest of us. We ought to

make certain that we are not just cre-
sting another big travel bureau here, -
for x ticket to anywhere. I am certain

- —-~that-s what-might happen. *— —=en
- Letmesuustthel.bsmeeofl.‘

qnorm. T

The. PRESIDING OFPICER. 'lme
clerk will call the roll. -
. The assistant legislative elerk 'pro-

" ceeded to call the roll. -

Mr. MATHIAS.-Mr. Preddent. I nk
-~ unanimous consent that the order !or
"the quorum call be rescinded. .

‘The PRESIDING omcm (Mr.

" Gorrom). Without objection, 1t 15 s

ordered.
- Mr, mms. Mr. Preddent. ‘the

. the amendment of. the Senator from

K&nnsandwethmkthatlthusome'

merit. -
It.hinkltwlll.inmmm&.bethe

subject of controversy in the confer-.

ence with the House, but that is some-

thing that we cannot control. The.
.-+ Senator from Kansas is an -experi-

enced legislator, and he knows what

- the difficulties are when ‘there is 2

contest in a committee -of conference.
But subject to that. reservation, I
think the managers of the bill are pre-
pued to have & vote &t this time.

The PRESIDING OFFICER. Is
there further debate? If not, the ques-
tion is on agreeing to the amendment.

The amendment (No. 2379) was
agreed to. .

Mr. PELL. Mr. Presldent. I would
like the record to show that I voted in
the negative.

The PRESIDING OFFICER. The
record will so indicate. Is there »
motion to reconsider? - -

Coe o~ Dl TR T

. e R CETRL
.—A“., .X .‘.. ‘e
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- Mr. m'rms. m"‘?:uldent. =
move to reconsider the vote by which

: theunm&nentmureedw, Al -

Mr. LEAHY."T- move m um;
motion on the table, "<z ™ ¢.°
The motiontohyon the ublewl.s

‘o...a

agreed to
The PRISIDD‘G OF'P’ICER: ‘There

mendmmt was laid tside to take up

. several amendments spomored by the

Senstor from Kansas, ~
- Are there additional undments by
t.he Sem.eor from Ka.ns:s? ks

Mr DOLE. Mr. President, I send an- .
other amendment to the desk and ask.
for its immediate consfderation..- -

The. PRESIDING OFFICER. 'rhe
amendment will be stated.

-~ The legislative clerk read as follows:

" The Senator from Kansas (Mr. DoLs) m
poses an amendment numbered 2380

Mr. DOLE. Mr, President, "1 ask
unanimous consent that further read-
ing of the amendment be dispensed *
with.” .

The PRESIDING omcm Wlt.ho
out‘objection, it is 30 ordered.. . i

® The amendment is as fonows:

ln:" the bottom o! page 48, u!d the lollo-

nnsvn—ammovmbns- .

Dmmonorclmwmcmnm-
SION ON- Snwmrureoonu:nor

s::.‘lox.sewontottbeMouthd“An
Act to establish a Commission on Security

"and Cooperation in Europe”, approved June _
mmded—

3, 1976 190 Stat. 661), is

(1) by inserting “(a)" after “Sec. 3.3 .
(2)bymout_themdmd
paragraph (1% and .- -~

ts)bymumuwuum-

“(b) g with t.he mn of the nm
calendir year after the date of enactment of
the Department of State Authorization-Act,*
Fiscal Years 1984 and 1985, '.heSpuker-of’
the House of Representatives- shall desig-
nate one of the members of the Commission

on Security and Cooperation in Europe ap--
pointed from the House of !umuenu.um
to serve as chairman during ‘each o0dd-
number calendar year and the President of
the Senate, on the recommendstion of the .
Majority Leader, shall designate one of the
members of the Commission appointed from
me&nmwmummdumm
even-numbered calendar years, .

Mr. DOLE. Mr.. President, 1 thlnk
some Senators are aware of what this
amendment does. All we are seeking to
do in this amendment is return the so0-.
called Helsinki Commission, the
CSCE, to the nonpartisan committee
it was intended to.‘be. There always
has been great bipartisan interest in
the Helsinki Accords, and it is clear to
me that the original Helsinki Commis-
sioners had in mind a chairmanship
arrangement that would reflect that
bipartisanship. But this arrangement
never came into being, and what we
have today is a permanent chairman
appointed by “the Speaker .of the

_.- LS e -'1.‘" Z.

e ey R

-_‘x‘

3

uta.nkcneofthueununmthmu .

that happenedintheconzrenforrea-
wmunknmtothkm

This _amendment: ‘simiply provides c

thstthechnmmmptouuu'the

start of each calendar yeir betweena .. ;

Member appointed by the Speaker of
the Eouse and a Member appointed by

the majority leader in the. Semate -~ _ .
. Whether it is-a Democratic majority . >
. or s Republican mafority, it gets.it:
backlntothesphito!muﬂon.lth!nk-:"

a little background is {n order. .
-At & hearing on 27, 1976, deal-
“ing with the o establishment of

the Commission, the late Senator Case .’ . - ... ..
of New Jersey, Congresswoman Fen-- - - .

wick, and Representative Fascxzr, all

whom, were instrumental in-the cre-

ation of the Commission, discussed
their -understanding as to how the
chalrmanship would be handled, and.
the following exchange occurred. ...

Representative Pascrii One of the things
that came up
ovesrsight,

mmd.m st this point, .. A

- I amnne ‘that means tha.t Seutor -
Case had just walked into the room. L.

Senator Cast. I made the mistake of stop- -
N phuh_tbeqtﬁgemthe_mmhm st

We oould get around, Senator, If
umb)etomemup.wm:them
sary changes in

pﬂm time.

the legislation at an tppro-'

Myownleelmhweouzhtmﬂomhn.'

Well, I must say we have notrushed .
inw it. It has been almosz 8 years now

He said:

We have an undersundtnx. a.nd u the
Commission agrees we can proceed that way”

and designate Senstor Py as coeh&irman
from this momenton. .

Senatbr Clark is now here.

We will find an appropriste vehicle nnd
;e will make the necessary change in the

.

Does that seem ureetb)e with members

of the Commission? .
Representative Forwiok. n is perfect.

‘Chairman: Fascrl. We will proceed on -

that basis, and the record will reflect as of

this moment that Semmr Poy h the ¢o-
hat " .

an.’
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* "7 thesituation. .
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" ".in the history of bipartisan Commis.
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- . +"Now,.1 have hot practioed law 16r a -
~ long time, and. did not practice much
‘when I did, but it seems that we have

- & fairly clearcut case.here, You have
an admission by the ‘man ‘who has
Been the chairman since 1976 that we
ought to rotate.it. And there was an
agreement. We have his quoté saying

. thisisa deal, this is perfect.” . .., .
and. the

.. e et
» .
-

.\ But ‘7 years have. passed

chairmanship has not been rotated. - .-

-In fact, Chairman Fascrit has quite

a tight rein on the Commission. After

* he fired the deputy staff director,
- whom I selected, he directed his staff

. .%o inform me that I, the cochairman

df the Commission, would not be al- -

lowed to submit another staff recom:
mendation. | - st T
.- Now, I do not think it is a personal
.conflict-between me and Congressman
"Fascrir~T-think it {5 & #taff problem.
They do crop up -around here from
time to time, - .-t - )
The Senator from Kansas feels that
the staffing incident alone may under-
score the way in_which the Chairman
of the 'Commission and staff . have
viewed the various cochairmen. No
Commission of this type should have
anybody's permanent stamp on it, and
this amendment would simply correct

- - Over the years, Congress has created
some 31 Dbipartisan - Commissions of
this type, ranging from the Board of
Directors of Gallaudet Coliege, to the.
Mitratory Bird Conservation -Commis-
sion to the U.S. Holocaust Memorial

"T'CoundiL."Of all. these Commissions,
‘only the Commission on Security and

*+ " Cooperation in Europe—the Helsinki

. Commission—has a  Member of the

" - House of Representatives as its perma-

" nent Chairman. A rotating chairman
> would not only’ be what the original

"~ commissioners had in mind, it would
also eliminate what my research jre-

"7 veals.to be a clearly “uniquie “situstion

sions created by Congress,~% - =+

The work the Helsinki -Commissio;
-staff concerns matters of great impor-
tance to our Government and to the
many American citizens who them-
selves monitor the East bloc's degree
of compliance with the accords. Issues
of travel,” family reunification, and
suppression of human rights are cen-
tral of the Commissions casework.
They are in a fundamental- sense
beyond politics. And that is the way
that the Commission itself should be

- -structured, . . . .

I must say—and I say it with all re.
spect to my .distinguished collezgue
from Rhode Island, who has done
great work on the Commission. who is
a loyval member of the Commission—
that I have no quarrel with anybody
in the'Senate. But I believe that this is
8 matter the Senate should address. It
is not a partisan matter. It is & matter
of . whether or not we are going to
create a commission, whether we are
going to let somebody in the House be
the permanent chairman of the Com-
mission, even though it be the only

Release 2008/1

" sxn- commissions -
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orie of its Kind”imong’ the 81 bipirti

though* there " was- &n" agréement "on
July 27, 1976, that the chairmen would
rotate. . U eU{TETNR ) Bt '
-.I" understand that Represeritative
Fasciiy has done » good job. He is an
outstanding Member of Congress: he is
& friend of mine; i SnExi o
- However, like 50 many commissions-
where you do not have s -Gay-to-day
contact, sometimes the staff runs the
Commission. Sometimes they run the
.Senate..You have to keep an"eye on
what is going on. That is-what is hap-
pening with this Commission "% - =
. It seems to me that it is a matter of

comity -between the House' and the

S Tt T Tt iirthes Tot
- Who knows what will happen next
year? I.know what:will happen next
Year, but nobody knows-what -will
bappen in 1985, 1988, or 198%. So this
is not an effort for. some Republican to
become a chairman, .- T .
- 1 suggest that this is- & matter -of
some importance: It may not be impor-
tant to anyone who is not on the Com-
mission. It may not be of great. fmpor-

tance to anyone who is on the Com- -

mission, and maybe the entire. CSCE
.should be abolished..”. - 7. .. ~-: -

agree—and 1 would think évéry- Sena-
tor would agree—that .if we .cannot
rotate the chairmanship on the CSCE,
then, as an- ‘perhaps we
ought t0 make the chairman of the.

» National Endowment for Democracy a -

Member of the Senate, selected by the -
‘majority leader,-whether it be a2 Demo-

crat or a Repubdlican. We cammot have
it both ways. You cannot argue that
you cannot rotate thé chairmanship of

the CSCE and then argue ‘that you

can rotate--the .chairmanship ‘of the-
‘National Endowment for Democracy.
"*.1 hope we ‘can:accept .this' amend-

‘ment. In my view, we might be able to
‘workitout. N oii. v .

I have no quarrel with Representa.

tive Fascmi. I dp not ‘believe he has

any quarrel with me.-But I think we

. would have a lot more Senate partici-

pation on the so-called Helsinki Com-

mission if we had rotating chairman-

ships and if we had
staff level, . .

So I hope we can accept this amend-
ment. - - . oL

Mr. PELL. Mr. President, as the Sen-
ator from Kansas knows, I have great
regard and admiration for him and his
ability to shed light on debate and dis-
cussions. . - )

I understand completely the point
he is making. But I would be remiss if
I did not express that I have a person-
4l interest in this issue since I was the
first Cochairman of the Commissian
and an initial member. The Senator
from Kansas is correct: The under-
-standing was that.we would rotate the
next time around, but no decision was
made as to exactly when this would
happen. R : .

Frankly, the Commission is fune-
tioning very well. I think that Con-

more input at the

e tyeet
o
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T
AL X

000600800014-3
e T - e

PR (R

than the Chairman. .
Finally, in view of

the tremendous °
‘amout of work all of us have as Sena-
tors, I' question if any of us has the
time to devote to the Chairmanship
the Commission. - . -

It seems to me that if ‘we ‘cannot

present arrangement should be Jeft-
1t is. When the time comes that
gressman FAscILL loses his
interest, than we cin and
consider this fssue. . :

ence on the Commission. We
lot to do, but we do not take our
lightly. . The Senator - from

Island. does .not; . the "

b {
Representative Fasceir: Just be- -
cause he likes to be Chairman and

Tacy, permanent, appointed by the ma.
Jotity leader, after consultation with
the President? Why should we rotate
thatone? - . : - Lt

. Mr. PELL. If you find a ggpod chalr- =
man, there would not be any reason
for changing. We are about to adopt
an amendment which I do not support
saying that we should rotate the
Chairmanship of the Helsinki Com-
mission. I would certainly go along
wjth the Senator's suggestion that we
net rotate the Chairmanship of the
Endowment, - | . -

Mr. DOLE. It seems to me that we
have created 31 commissions and only
one has a permanent House Chair.
man. It is time to correct that. -

J do not want the record to reflect
for one moment that I am critical of
Representative Fascrir. But we are all
Senators here. and I think we are .
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. equal .. with . House:. Members; -.and .;. - We. already made-cne.mistake.We . The . PRESIDING  OFFICER.- Are
" sooner.or later, somebody is going.to _should not make another..I think we. there any Senators: in the Chamber :
that maybe that was not.s should correct the first mistake. .. - . desiring tO vOteciwiie -+ ¢ 0 = .t e
very good.idea, afterall.. .; .- v :2ae7 . MI ZORINSKY.- Mr. President, the . ..The result was announced—yeas 56,.~ ~ .

. It is not a question of one Senator . Commission on Security and Coopera- nays 34, as follows:.. . : . . .
. versus.one House Member. It is a ques- tion in Europe has functioned under - :. 1 Vote No. 306 Leg.)
.. tion of whether this body is going to -the leadership of Congressman Daxrr - e o YEAB—SE -
> "be equal with the House .when it "Fascoy since its creation by Congress -, e o, ¢
" comes. to the so-called Helsinki- Com- *in 1876. Over.the years, Congressman .

. . mnission, or whether we are going to -FAscriL has devoted -an. incalculable
- say, “Well, if that's the attitude of the | amount of time and energy to the ac- -
' Senate, then maybe we should'abolish * tivities of the Commission. He has
the Commission” I think that prob-- proven to’ be an effective .Chairman
. ably would meet with the approval of . and a true champion. of the cause of
C BOMEmire L L Tpan PRl N “human rights for-the peoples-of the -
. . “3'hope -this amendment will' be - Soviet Union and Eastern Europe...-:- -
- sdopted, to indicate that we are on the .~ While 1 appreciate Senator Doir’s
- same plane as Members of the House desire to rotate the Chairmanship of -
and that we have a right, when we the Commission, I seriously doubt
_have membership on a commission, to. Whether any Member ‘of the Senste
bave .influence on that commission, has-the time to fill that position effec-
. particularly ‘when the agreement was - tively. At present, I see no apparent
made that that is what would happen, - need to change the existing:arrange-

%

“ . -
ey PO I

_—- that 1 am glad'he offered the amend- -
. mentand]intend tosupport fto:-: - ..

.= -Endowment ‘2 Senator then he would -

and the agreement was made back in
July of 1876. - e o
Mr, BAKER. Mr?rsldent. will t.hg

.ment which is working sowell. -~ - °

Mr, PELL. Mr, President, I do not"

wish to prolong the debate either. I
- suggest we have a voice vote,-
Mr. MATHIAS. [ think

- stand the proposal of the: Senator

K though. : .-:-°
" the 31 other Commissions. That is the

" this'argument because it is maybe not

B ) SO

- (Putting the question.) - %%~ %

.- Mr, PELL. Mr, President, do I under- - .E -
-tive, s Taeat iR s el
amendment : (No.:_2380) " was

from Eansas to be that if we agree to ‘-
make the Chairman of the National - The. Jmendment . 0
witndrew his smendment? Is.that his - - Mr. MATHIAS. Mr. President, I
| be a backup.’ the amendment was agreed to. .
.. -Mr, DOLE. Mr. President, I move to
lay that motion on the table.-.-- . :

- Mr. DOLE. That would -
1 reilly do not think'it’is & good idea -

S axe : e i avas * The moti : table was Imotion on thetable. " . . - L e
S AL T e sooor ey ot oty cn o el i MBI o e e

e SOLE T think the best thing s , The PRESIDING OFFICER. Under MIS0QI0. N8 o ol [ o7 55 0
S DO enioki Gommission like the previous order the Senator'from - o the Chadr, - = =2, "

m’?in is egtg.led to gi:roduee further
thrust, would seem to me if. Amendments he may have. .- ° -
e“;derytmnz El‘itenngsm %hen I might - Mr. DOLE. Mr, President, T with-
offer the other amendment. But-it draw any furthier amendments.
makes no sense. I do not want to delay VOTE ON AMENDMENT NO. 3378

The PRESIDING OFFICER. The
that important to 2 lot of Members, - question is on agreeing to the amend-
but it is a principle that someday the ment of the Senator from Maryland
Democrats may be in the majority - On this question, the yeas and nays
again and someone on that side may " have been ordered, and the clerk will

_ House Democrat and a Senate Repub- Senator from Minnesots (Mr. DUREN-

lican rotating but quite another thing zercer), the Senator from Washington
if there is some Democratic Senator (Mr. Evaxs), the Senator from Arizona
who is not becoming chairman and he (Mr. GOLPWATER), the Senator from
might do = great job. . Florida (Mrs, Hawxins), the Senator

So it is & principle involved. I do not  from Alaska (Mr. Morxowskl), and
really believe that we should have any the Senator from - Alaska (Mr., S1x-
commission where we have House vENS)are necessarily absent. T,
Members and Senators supposed tobe  Mr, BYRD. 1 announce that the
equal serving on that Commission .Senator from California (Mr. Crax-
where the Chairmanship is locked up sron), the Senator from Connecticut
by a Senator or by a House Member. _ (Mr. Doop), the Senator from Louisi-

That is all I am suggesting. If s0, we ans (Mr. JorxsTox), and the Senator
should go back and change the other from I.:qusi:m (Mr. LONG) are neces-

We aré pre-

Mr; PELL Mr. President, I wish the *‘Guton
to show 1 voted in the nega-

. " . move to Teconsider the -vote by which -

Cranston. "/ ',
M '—' RASEEY
h‘!.?.\-i},."“w.

’

ment (No. 2378) was agreed to. . .
Mr MATHIAS. Mr. - President,

the amendment was agreed to.- = -
Mr. BYRD.. 1 move to lay that”

The PRESIDING -OFFICER. The"

Senate will be in.order. The Senate SR

will be in order, ;-
. Mr: BYRD. Mr,
order in the Senate. I am going to in:.

quire of the majority leader as to what - - - X

the program is for the rest of the day
and the rest of the week: I congratu-
late the Chair in seeking to get order.

Mr. President, the Senate is not yet
in order. . sl

many more rolicall votes there will be
. and whether we can §0 home and
whether we ought to invite our wives
out for dinner and what votes there

o,
move to reconsider the vote by which-

will be tomorrow, 30 I hope that we ’

can get order so that-we can hear,
_ +Mr.BAKER. Mr. President, the mi-
nority‘leader has the floor. If he will-
yield to me, I would reinforce his re-
quest. I hope we could have the atten-
tion of Senators for a moment while
we try to arrange the schedule of the
Senate. .. - T
‘Mr. BYRD. Mr, President, we will
have order before 1 proceed. We

slways do. ‘One way to get order is :
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S ' "So the_Mathias-Eagleton -amend:. " '

say why have we permitted this to calltheroll . - e 'Sem.torsmwonderln:wha.twmﬁe- -
- happen. . . - . .. - . . The legislative clerk called the roll.  happening the rest of the daypnd how' =
- ‘It is one -thing when we ‘have & 'Mr, BAKER. I announce that the
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: .'t.herestoﬂ.hedl.ye.ndevemw

Mr. BAKER.YS.MI‘MQ I

- thank ‘the: ‘minority leader.’ My . first”

" reply to him is I do.expect us to be in
_ . .tonight long'enough to finish this bill,"
" the State authorizations bill. That will
»..probehlyukeewhne.lwonld guess
;__e.not.herhou:oreo.-u—-‘;:‘:-‘t-,‘ RN

" .In addition to that, M:r. Presldent;.t
“belleve .the lLabor-HHS conference,

repor;khereorwmshornybehere\

s 1t is:privileged, of course, and I would
“." like to take that matter up. I am ad-.

visedltwmnotta.keverylon:to,go_

essure” r.x.-ﬂ... ,,- o N

W‘hen “we piss’Staté suthorizations

'tonizht. 1t would be my intention then

" to announce that we will go to the
- State, Justice, commeree eppropﬂ-':

eﬂonsbmtomomw AN

e u-."'

A

‘oanmronnscxssm'ro-

‘MORROW ' ‘AT - 9:30° AM. AND-

.DESIGNATING : . PERIOD - FOR-

- TRANSACTION - OF= 'ROUTINE :

L - MORNING _BUSINESS :- R e

. Mr. BAKER. Mr. Preddent.v!llthe

ml:.—ihiorlty"le&der!leldm" RS R
- ‘.,_,E ,f--n“c- .

-Mr. BYRD. 1 yield. 1~
- Mr, BAKER..I thank’ the minority-:

" Jeader: I ask- unanimous consent :that-

s

* “which..-Senstors - may

:when. the.Senate. completes -its busi-
. ness today; it stand in recess until the'
" hour of 930 -tomorrow morning; that'
' ~after the -recognition of-the two' leagd- -

ennndertheotmdlnsordertheume

-“ ‘before 10 be devoted - to ' the “transac-

tion . of ‘routine ‘moraing ‘business’in -
speak -for -not

’-morethm!mlnuﬁeseech.mdtbetet

4 ‘- 10 s.m. temorrow, the Senate turn to -
. the consideration of ‘the State," com-

’--'-mB

merce, Justice appropriations bfll. . -
UMPERS. Reéserving

the ﬂzht
" 40-object, and 1 shall not object, is it

..-the.:majority’ leader’s ~ opinion -that-

there!snowuwtetwthesute.

'Justiee, Commerce l.pproprhﬂom bill

wits.

Mr. BAKER. 1 un e.fn.id not.. Mr,
President. 1 had hoped we would do
that, but I feel certain it will be tomor-
row. We are starting early and maybe
we can finish early. But there ls no
way to do that tonight.~ . -

“There is one other inatter I should
fdentify in response to the.minority

. leader. On yesterday, the junior Sena.

. measure .

tor from California withdrew an
amendment to the King bill and-intro-
duced that mezsure as a {ree-standing
bill, which was taken to the calendar.
It .would be my intention, perhaps

. after the next vote on this bill, to go

to the Wilson bill and .take it up-on a
time limitation of 20 minutes equally
divided and t.o dispose of that meas-

. -‘understanding
emendmentwauldbehordee.—» -
. yleld.to

- request.~~°
- The: PR!SI.DING OH’ICER. 'I'he

-this side. - *.

. Mr.BYRD.iy

R T PR A 1 S ST L

~T el
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IONAL_nsgonm, . ,

thl.t. Do - todom'ouubemtnmmw-‘
- nove, consideration of that -
Mr: BAKBR. ~the: Senator. wm pmpﬂeﬂombm!nthenmn.\::..
me 50.1 may_ make-that re- . Mr, Bm_nunouonwombe, =

quest, I will 40 80 DOWs ~Zdeiir 3 e debl.t.lbles BTN R o e AR

Ml' BYRD. IM*&MT&&»" = m my“uwmfm. "ﬂ’ﬂ‘ﬂ-

e, 'mmm}'j‘”jﬁf“t}{m ity leader one- further question; e
- does “expect rollcall ‘votes tomorrow- .
and he does expect rolicall votes fairly ! .
"~ late into this evening? .- ' =, ~¥u< 2~

T

My BARER.“Yod, M. Preatdentot]
bo evenlnn. ™

object.t.huhunot.beencleeredon th
L et ;-‘wmbewseadonbutlmakenomeh -_.
- Mr- ‘BAKER. 1- vlt.hdnw m To- repreeenteﬂnn Ior thexonowtnz Setf
quest, :Mr. President..But let me an-. Wrday. ' oo s, b oo
nounce thit that'is the sequence the. Could I n.ln t.he noor. Mr Preel»
leadership on this:side ‘will ask the dent? .:. .
Senate to turn to. Let me limit the re-  The PRESIDmG omcm. 'I'he
quest to :oux‘xvmemng e:no:lsg -a.m, ::g majority leader is recognized.: - .
morning ess un a.m. Mr. MOYNIEAN wm Sem.taor
delgetbemtotmeregn!% I: yleld? PRGOS t.he
e !!me m“ m BAm. ,md. ‘~ adRY . * & .
there objection? Without objection. tz “Mr.* monuém Do~1 'nntlerstmd

15 30 ordered - . (ST, L 1L that -he-does Dot expect the -intelli-:

eeder yleld?~ A -m“"hs. e zeneeeuthorhﬁonbmtoeonelmto-

* Boschwitz amendment, 80 the-estimate :
ofmhourmlehtbeenmeopﬂmkuc.
*We_ hope we would have an.
sundinstonnhh—thk aup:tonight..
wemvemnylbeneveweanu.ke
upthenelmemendmenuverynpld-—
-1y, several.of which are acceptable. I
hope we have the understanding that -
wewﬂlﬁni:ht.blsbﬂlbelorewezow

the State appropristions bill. < . s W%‘:&’.“ﬁ“ to g0 to the approy. - .
- " Mr. - BAKER: + Wll--the: mmomy Priationg blll. . . idn ae el s
“Mr, BYRD. Yes. ~.: 175 5" tor : ot

e s e o
on e on w - T
: ! . ORDER TO PRDCEED TO
to ask.the Senate to remsin tonight to
. finish the State ‘suthorizations bill . .‘CONSIDERATION OF 8. 1970 - ‘i‘
Could I inquire .of the distinguished Mr. BAKER. Mr. President, I under- - )
managers if they could give me a ball-- stand now that consent to go to t.he v
park estimate? One hour, two hours, Wilson bill has been cleared on th
three hours? Then we eonld advise our other side. I will state now the requ
colleagues.. - - . for the consideration -of the xnlnorlty

Mr. PERCY. 1 wou.!d esumte prob- leader and other Senators, - - “
ably 2 hours would be a lltt.le closer to Mr. President, I ask unanimous eon-
it than'l hour. " sent that immediately after the next

Mr. BAKER. Mr.- President. 1 am rolicall vote that the pending business:
going to estimate we will he here at- be temporarily laid sside and that the
least until 8 p.m., tonight. . : Sehate proceed to the consideration of

Mr. BYRD. If I may ask the major- * Calendar Ordex No. 479, §.-1970, a bil)
ity leader a further question, in the by Mr. WiLsox to limit t.he number of -
event we cannot clear the State, Jus- legal public holidays to 10, that on --
tice appropriations bill on our side, that bill no amendments be in order;-
and by asking that I am not implying that the time for debate be limited to

Coe e ot

any difficulty, what would the mgjor-
ity leader plan for tomorrow? .
Mr. BAKER. I know neither the mi-

10 minutes equally-divided and the

control of the time to be in the usual
form, and after the disposition of that

I womd expect a rolicall vote on- that . norlt.y ieeder nor any other Member measure the Senate resume eonsiden-
S Lot ¥ Lo Sf AN e Sends 1.ut.horxutlons bm.
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MEMORANDUM |

TO STAFF

FROM: PETER SULLIVAN

DATE: ~ SEPTEMBER 1, 1983

RE: PREPUBLICATION REVIEW PROVISIONS OF NEW. NON-DISCLOSURE
ms—m‘mm-

MENTED INFORMATION

Background

On August 24, the government announced, the adoption of new
standard form non-disclosure agreements pursuant to’ the Presi-
dent's March 1l Directive titled, ."Safeguarding . National Security
Information." There are two forms: one applicable to those who

‘el

have or had access to "Sensitive Compartmented Information" (or
‘code-word intelligence information); .and, the other applicable to

those who have access to any classified information. Only the’
SCI agreement form has a provision for prepublication review.

For several years, CIA and NSA have required employees to
sign non-disclosure agreements whichH oblige them to -submit to
prepublication review while employees and forever thereafter.
In furtherance of his statutory duty to protect intelligence
sources and methods, the DCI has sought to subject all persons

" with access to SCI--whether they serve in intelligence or policy-

making agencies or their contractors--to the same. prepublication
review obligation. In 1982, a revised standard form (4193) SCI .
agreement was adopted which contained a prepublication review
requirement. All policymaking officials have signed it, including
the Secretaries of Defense and State.(l)  However,  the scope of
the prepublication review requirement appears more limited than
that in the CIA or NSA employee agreements.(2) ' o '

(1) CIA tells me that there are: e 166 ~to 200,000.
persons with SCI clearances at any.one time.. This includes con- .
tractors. The majority of these are intelligence agency or military
service persomnel. Nevertheless, a large numbex.are officials of ‘
Defense, State, and other Executive departments who serve in policy-
making positions. 4 : -

(2) Paragraph 4 of the form 4193 SCI agreement requires submission
of "information or materials, including works of fictiom, which
contain or purport to contain any...[SCI] or description of activities
that produce or relate to...ISCIi or that I have reason to believe
are derived from...[SCI] that I contemplate disclosing to any person
not authorized to-have access to SCI or that I have prepared for
public disclosure." ' , ' _

Paragraph 5 of the CIA agreement.requires submission of such
material "which contain any mention of intelligence data or
activities, or certain data which may be based upon information
classified pursuant to Executive Order." o
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The New Agreement - Sl

.Paragraph 5 of the new SCI non-disclosure agreement requires
current and former government employees .and contractors to submit
for review "all materials, including books of fiction", which they
contemplate disclosing to any person not -authoxized to xreceive )
classified information or that they have prepared.for public dis-
closure, '"which contain or purport to contain. . =~ .

(a) any SCI, any description of activities that
produce or relate to SCI, or any information .
derived from SCI; C . :

(b) any classified information from intelligence
reports or estimates; or

(¢) any information concerning intelligence

’ activities, sources, or methods."

. Note that category (c) establishes a very.low. threshold for
submission.as it covers information which is unclassified,. in
contrast to categories (a) and (b) which appear to cover only.
‘classified information.(3). But the scope of the submission
obligation in paragraph 5 is limited by the following sentence:

‘"However, I am not required: to submit for. .

review any such materials that exclusively.
T contain information lawfully obtained by me .
- at a time when I have no employment, contact
- or other relationship with the United States

- Government, and which are to be published at
.. such time."(4) - . :

This convoluted formulation may or.may not allay.concerns that
the new agreement will require former policy officials to secure
prior government clearance of books, speeches, articles, etc. con-
taining only unclassified information relating to. intelligence

(2) Continued o o ' : :

_ ~ The CIA agreement requires submission of. such material even if
there is no reason to believe it contains classified.information. =
While there is no definitive Executive.Branch interpretation of
Form 4193, it strikes me as.providing a higher threshold fox sub-
mission, as SCI is by.definition classified and descriptions of
activities which produce ‘or are derived from SCI are presumably
classified. It would appear that a.former policymaking official

- | could gossiblzravoid submission so long as he has no reason to believe”
. 4tthat s material contains classified SCI-related. informatiom. :

(3) Category (a) appears to encompass only classified information, as
SCI is by definition classified, as presumably are the activities that

produce, or are related to,.or are.derived from'SCI. Categoxry (b)
refers only to "classified information". : ,

(4) There is_ﬁo comparable exemption .in the CIA's agreement.
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activities. The sentence cries out for interpretation if not
complete rewriting. If given.a-strict, literal reading, it says
that former Defense Secretary Weinberger would.have to clear a
manuscript quoting and commenting on William Colby's book on the
CIA's intelligence activities if he read the book while he .served
as DoD. But he would not have to clear it if he read the book
before or after he served as Defense Secretary. Deputy Assistant :
Attorney General Richard Willard tells.me. that the "However Sentence"
contemplates that, in preparing any material for disclosure, a
former official would review his public source material and, hence,
"obtain" the information while not a govermment official. He showed
some promise as neo-scholastic philosopher until he admitted, alas,

that the government would never be.able to prove whether the book
was read while or after he served in DoD.

‘To rescue this é;ntence.from.its potential, buEAutterly
absurd implications, I suggested to Mr.. Willard the following inter-.
pretation which, in-effect; reads "obtained" to include."obtainable":"

"A former official need not submit any material
for review, unless there is reason to believe

it contains classified information. Thus, an

. official may discuss material which cites or

draws on information in.the public domain, which
is obtained or obtainable while he:.is not employed

. by the government. O0f course, classified infor-

-mation may be in the.public domain as a result of
unauthorized disclosure (i.e., leaks). A former
official may not expressly or.impliedly confirm
such information." . T

Even accepting the foregoing interpretation, the new agreé-~.
ment does not quite answer the hypothetical question whether former

Secretary Weinberger must clear remarks on an op-ed piece containing
remarks along the following lines: ' L

"The proposed START Treaty is riot in the
nation's interest at National Technical
P Means will not permit adequate verification
- given deception and camouflage:techniques." ..

The statement on its face does not convey any classified information.
It is essentilally an opinion and the only. "facts" mentioned are well
known to the public: that we have satellites that collect :infor-
mation on strategic arms and that deception and camouflage techniques
can be practiced. ' ' ’ ~ , ”

.Written Justice Department guidance on the new égreement states
that-- ‘

Material that consists of personal views:,

opinion or judgments and does not contain

any statement of fact that would fall within

. ..paragraph 5...[of the agreement] is not

subject to the pre-publication review require-
ment. For example, public speeches or publication
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of articles on such topics as proposed
legislation or foreign policy do not require
pre-publication review-as long as the material
does not directly or implicitly constitute a
statement of an informational nature that falls.
within [the] paragraph...0f course, in some:
circumstances the expression of "opinion! may
imply facts and thus be of - such a character as
to require prior review. A

Now, I thought this hypothetical presented a rather easy .
case for Mr. Willard to say '"No, of course,  Mr. Weinberger would
not have to submit such material to review:.! Mr. Willard dis- --
appointed me by suggesting that this statement was in a gray ..
area. In his view, Mr. .Weinberger might .indeed be required to.
sybmit if he were drawing on clagssified information he acquired .
while Secretary of Defense. To be on.the safe side, he continued,
he should clear his statement and be prepared to document his
public sources. I suggested that public debatée is enhanced.by - -
former policy officials who can freely offer, without prior censor--
‘ship, an opinion which draws on, but does not disclose, classified
information. (The public accepts that it cannot share the classi-.
fied details to which-Secretaries Weinberger and Brown were privy,
but does want to know- theixr informed opinions.) - -

In my view, a rational reading of the "However Sentence" is
that it permits a former official to write or speak of any intelli
gence matter, .provided that he does not expressly or impliedly
disclose classified information. This would still require.the :
former official to take special care in preparing remarks on - :
intelligence matters and, when in doubt, to consult.-.However, it
would still give him reasonable latitude to address intelligence

related .issues and offer opinions within the bounds of information
in the public domain. o ) . S

: Unfortunately, for the reasons discussed above; 'this rational
reading may not comport with the official U.S. government reading.
In this comnection, the Government Affairs Committee plans to hold
a hearing on September 13 on the President's Directive and we will
see then what interpretations the Executive Branch offers.
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SENSITIVE COMPARTMENTED I.NFORMATION
- NONDISCLOSURE AGREEMENT

An Agreement Between and the United S&ts

(Name - Printed or Typed)

1. Intending to be legally bound, I hereby accept the obligations contained in this Azteement in consideration of my being
granted access to information protected within Special Access Programs, hereinafter referred to in this Agreement as Sensitive

_ Compartmented Information. I have been advised that Sensitive Compartmented Information involves or derives from intele

ligence sources or methods and is classified or classifiable under the standards of Executive Order 12065 or other Executive order

or statute. | understand and accept that by being granted aceess to Sensmve Compartmented Informauon specnl confidence and
trust shall be placed in me by the United States Government.. o

2. 1 hereby acknowledge that I have received a security mdoctnmuon concerning the nature and protection of Sensitive
Compartmented Information, including the procedures to be followed in ascertaining whether other persons to whom 1 contem-
plate dxfclosmg this information have besn approved for access to it, and I understand these procedures. I understand that | may
be requjred to signan appropriate acknowledgment upon being granted access to each category of Sensitive Compartmented

Information. I further understand that all my obligations under this Agreement continue 1o exist with respect to such categories
whether or not 1 am required to sign such an acknowledgment.

. 3. I have been advised that direct or indirect unsuthorized dxsclosure. unauthorized mcnuon. or neghzent handling of Sen-
smve Companmented Information by me could cause irreparable injury to the United States or be used to admngeby forazn
nation. ] hereby agree that I will never divulge such information to anyone who is not authorized 10 receive it without prior written
authorization from the United States Government department or agency (hereinafter Department or Agency) that last authorized

my aceess to Sensitive Compartmented Information. I further understand that 1 am obhgated by law and regulation not to dis-
close any classified mformanon in an unauthorized fashion. ©~ -

- T
- —

7 ‘4. In consideration of being granted access to Sensitive Compmmented Ihfomaﬁon and of beinz assigned or retained ina
position of speeial confidence and trust requiring access to Sensitive Compartmented Information, I bereby agree to submit for
security review by the Department or Agency that last authorized my access to such information, all information or materials,
including works of fiction, which contain or purport to contain any Sensitive Compartmented Information or descnpuon of actm-
ties that produce or relate to Sensitive Compartmented Information of that 1 have reason to believe are détived from
"Compartmented Information, that I contemplate disclosing to any person not authorized 1o have access to Sensitive Compart-
mented Information or that I have prepared for public disclosure. I understand and agree that my obligation to submit such
information and matenials for review applics during the Sourse of my access to Sensitive Compartmented Information and there-
after, and | agree to make any required submissions prior to discussing the information or materials with, or showing them to, to,
anyone who is not authorized to have access to Sensitive Compartmented Information. I further agree that I will not disclose such
information or materials to any person not authorized to have access to Sensitive Compartmented Information until I have re-

ceived written authorization from the Department or Agency that last authorized my access to Senmxve Compmmented Infor-
mation that such dlsclosurc is permitted.

r—-—-—

5. 1 understand that the purpose of the review dscn'béd in paramﬁh 4 is to give the Lfmted States a reasonable opportu-
nity to determine whether the information or materials submitted pursuant to paragraph 4 set forth any Seasitive Compart-
mented Information. I further understand that the Department or Agency to which I bave submitted maierials will act upon

them, coordinating within the Intelligence Community when ;ppropmu:. and make a response to me vmhxn a reasonable time,
not to exceed 30 workmg days from date of receipt.

6. I have been advxsed that any breach of this Agreement may result in the termination of my access to Sensitive Compart-
mented Information and retention in a position of special confidence and trust requiring such access, as well as the terminationof
my employment or other relationships with any Department or Agency that provides me with access to Sensitive Compartmented
Information. In addition, I bave been advised that any unauthorized disclosure of Sensitive Compartmented Information by me
may constitute violations of United States criminal laws, including the provisions of Sections 793, 794, 798, and 952, Title 18,

United States Code, and of Section 783(b), Title 50, United States Code. Nothing in this Agrecment constitutes a waiver by the
United States of the right to prosecute me for any statutory violation. .

7. 1understand that the United States Government may seck any remedy available to it to enforce this Agreement includ-
ing, but not limited to, application for a court order prohibiting disclosure of information in breach of this Agreement. I have been
advised that the action can be brought against me in any of the several appropriate United States District Courts where the
United States Government may clect to file the action. Court costs and reasonable attorneys fees incurred by the United States
Government may be assessed against me if I lose such action.
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8. I understand that all information to which I may obtain access by signing this Agreement is now and will forever uﬁth .
the property of the United States Government. I do not now, nor will I ever, possess any right, interest, title, or claim whatsoever to
such information. I agree that I shall return all materials, which may have come into my possession or for which I am responsible
because of such access, upon demand by an authorized representative of the United States Government or upon the conclusion of
my employment or other relationship with the United States Government entity providing me access to such materials. If I do not

return such materials upon request, I understand this may be a violation of Section 793, Title 18, United States Code, a United
States criminal law.

9. Unlessand until Iam releaseq in writing by an authorized representative of the Department or Agency that last provided
me w‘th accessto Sensitivg Compartmented Information, ] understand that all the conditions and obligations imposed upon me by
this Agreement apply during the time I am granted access to Sensitive Compartmented Information, and at all times thereafter.

10. Each provision of this Agreement is severable. If a court should find any provision of this Agreement to be unenforce-
able, all other provisions of this Agreement shall remain in full force and effect. This Agreement concerns Sensitive Compart-
mented Information and does not set forth such other conditions and obligations not related to Sensitive Compartmented Infor-
mation as may now or hereafter pertain to my employment by or assignment or relationship with the Department.or Agency.

11..1 have read this Agresment carefully and my questions, if any, bave been answered to my satisfaction. 1 acknowledge
that the briefing officer has made available Sections 793, 794, 798, and 952 of Title 18, United States Code, and Section 783(b) of
Title 50, United States Code, and Executive Order 12065, as amended, so that 1 may read them at this time, if I so choose.

S———

- — -

“* 12. I hereby assign to the United States Government all rights, title tnd interest, and all royalties, remunerations, and
emoluments that have resulted, will result, or may result from any disclosure, publication, or revelation not consistent with the .
terms of this Agrecment. : ‘ .o » : :

13. I make this Agreement without any mental reservation or purpose of evasion.

Signature . ' Organization
Social Security Number Date . °
(See Notice Below) ’

The execution of this Agreement was witnessed by the undersigned who accepted it on behalf of the United States Govern-
ment as a prior condition of access to Sensitive Compartmented Information.

Witness and Acceptance:

Signature Organization

Printed Name/SSN (See Notice Below) Date

Notice: The Privacy Act. 5 US.C. $52a. requires that federal agencies inform individuals, at the time information is solicited from them, whether the
disclosure is mandatory or voluntary, by what authority such information is solicited, and what uses will be made of the information. You are hereby
advised that authority for soliciting your Social Security Account Number (SSN) is Executive Order 9397. Your SSN will be used 1o identify you
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.

1L (print full name). hereby a'z.n:-r‘ln acoepl 15 4 prior cendition

being employed by. or otherwise retained to perform services for. the Centra! Intelli o & prior conlition

Ye Office of the Director of Central Intelligence (hereinafier col
ae oblipations contained in this agreement.

ol my
. gence Agency, or for staff elements of
!ectnyg]y referred to as the “Central Intelligence Ageney™s,

2. ] upderstand that in the course of my employment or ot&r service with the Centra
given access to information which is classified in accordance with the standards set forth in Executj d
amended or superseded, or other applicable Executive Order. and ather informatiun which. if disclmed“i: a?aru:’aulgmedos's o]
manner. would jeopardize foreign intelligence activities of the United States Government. I accept that by being granted
access to such information 1 will be placed in a pesition of special confidence and trust and become obligated 10 protect the
information from unauthorized disclosure. . . . .

1 Intelligence Ageney ] may be

3." In consideration for being employed or otherwise retained to‘-provide services to ihe Central Intelligence Agency. |
hereby agree that 1 will never disclose in any form or any manner any of the following categories of information or
materials. to any person not authorized by the Centra) lntelllgenc_e ‘Agency to receive them: ,

a. information which is classified pursuant to Executive Order and which ] have obtained duri e . -
_ employment or other service: with the Central Intelligence Agency; -~ i z the eoune of m;

b. information, or materials which reveal information, classifiable pursuant to Executive Order and obtained b; me
in the course of my employment or other service with the Central Intelligence Agency but which, betause of

operational circumstance or oversight, is not formally marked as classified in accordance with such Esecutive Order -

and which ] know or have reason to know has not been publicly acknowledged by the Agency:

¢. information obtained by ‘me in the course of my employment or other service with the Central Intelligence

Agency that identifies any' person or organization that presently has or formerly has had a relationship with a United

.. _ States foreign intelligence orcanization, which relationship the United States Government has taken affirmative
"measures to conceal. ' T . : '

;_. 4. 1 understand that the burden will be-upon me to leamn \\hethcr ini’omﬁon or materials within my: "mmmi ar;
.sidered by the Central Intelligence Agency to fit the descriptions set forth in paragraph 3, and whom the Agency: has
-suthorized to receive it R AR S

5:743"3 furthef “condition ol the.special confidence and trust eposed in me by the Central.Intelligence -Agencyzd
hereby-agree 10 submit for review by the Central Intelligence Agency all information or materiaks inclading works of fiction
avhich -contain-any mentiori“of intelligente data"oi" SVl §F>Confaiidati “Which may be based upon information
classified pursuant to Executive Order, which I contemplate disclosing publicly or which 1 have actually prepared jor public
disclosure, either during my employment .or-other service with the Central Intellicence Agency or at any time thereafter
prior to discussing it with or’showing it to anyone“who is not authorized 16 have access to it. 1 further agree that ] will not
take 2ny steps toward public disclosure until 1 have ‘réceived written permission to do so from the Central Intelligence
Agency . R .

6. ] understand that the purpose of the review described in paragraph 3 is to give the Central Intellicence Agency an

opportunity to. determine whether the information or materials which ] contemplate disclosing publicly contain any

information which I have agreed not th disclose. 1 further understand that the Agency will act upon the materials | submit
and make g response to me within a reasonable time. " ”

7. 1 understand that all information or materials which I may acquire in the course of my emplivment ar other service
with the Central Intelligence Agency which fit the descriptions set out in paragraph 3 of this agreement are and will remain
the property of the United States Government. ] agree to surrender all materials reflecting such information which may
have come into my possession or for which 1 am responsible because of my: employment or other service with the Central

Intelligence Agency, upon demand by an appropriate official of the Central Intelligence Agency. or upon the conclusion of

my employment or other service with the Central Intelligence Agency.

8. 1 agree tn natify the Central Intelligence Agency immediately in the event that ] am.called upon by judicial ar
vongressional authoerities ta testily about, or provide. information which 1 have agreed herein not to disclose. -

‘0. ] understand that nnthing contained in this agreement prohibits me from reporting intelligence activities which 1

consider (o be- unlowful or improper directly to-the Intelligence Oversight Board established by the President or 1o any
~cessar body which the President may establish. ] recognize that there are also established procedures for bringing such
ters to the attention of the Agency’s Inspecior General or 10 the Directar of Central Intelligence. 1 further understand

.at any information which 1 may report to the Intelligence Oversight Baard continuet to be subject to this sgreement for all

ather purposes and that such reporting does not constitute public disclosure or declassification of that information.
Approved For Release 2008/12/02 : CIA-RDP90B01370R000600800014-3
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10. 1 understand that any breach of this agreement by me may result in the Centra) Intelligence Agency taking
ministrative action against me, which can include temporany;: loss of pay or termination of my employment or other /°

‘vice with the Central Intelligence Agency. I also understand that if 1 violate the terms of this agreement. the United - ’ -
ites Government may institute a civil proceeding to seck compensatory damages or other appropriate relief. Further. [ [

wlerstand that the disclosure of in
nstitute a criminal offense.

T

11. 1 understand that the United States Government may, prior to any unauthorized disclusure which is threatened by
e. choose to apply to any appropriate court for an order enforcing this agreement. Nothing in this agreement constitutes a N
siver on the part of the United States to institute a civil.or criminul proceeding for any breach of this agreement by me. :

sthing if this agreement constitutes a waiver on my part of any possible defenses 1 may have in connection with eithes !
vil or criminal proceedings which may be brought against me.

12. In addition to any other remedy to which the United States Government may become entitled. I hereby assitn.to :
e United States Government all rights, title, and interest in any and all royalties, remunerations, and emoluments that
wve resulted or will result or may result from any divulgence, publication or revelation of information by me which is

rried out in breach of paragraph 5 of this agreement or which involves information prohibited from disclosure by the
rms of this agreement. ) : -

)3. 1 understand and accept that, unless I am.provided o iw%ttén release from this agreement or any portion of it by the
irector of Central Intelligence or the Director’s-representative, all the conditions and obligations accepted by me in this

reement apply both during my employment or other service with the ‘Central Intelligence Agency. and at all times
ereafter. . . :

" 14. I understand that the purpase of this agreement is to iiqplement the responsibilities of the Director of Cent;a.]
telligence, particularly the responsibility to protect intelligence sources and methods, as specified.in the National Security
st.of 1947, as amended. . - e
15. In any civil action which may be brought by the United States Government for breach of this agreement, I~
wlerstand and agree that the law. of the Commonwealth of Virginia.shall govern the interpretation of this agreement.

16. Each of the numbered paragraphs and lettered subparagraphs of this agreement is severable. If a court should find Ce
1y of the paragraphs or subparagraphs of this agreement to be unenforceable, 1 understand that all remaining provisions )
ill continue in full force, - : .

-

17. 1 make this agreement in good faith, and with no purpose of evanon.

Signature

Date

formation which | have agreed herein not to disclose cun. in sume circumstances, b

& a'.,’ ¥
&

Ty,
o,
e

he execution of this agreement ;vas.-\iri’tnessed by the undersigned. who accepted it on behalf of the Central Intelligence - '

gency as a prios condition of the employment or other service of the persan whose signature appears above.

"TTNESS AND- ACCEPTANCE:

nature

nted Name
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